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COOPERATION IS THE KEYNOTE—Big businesses, and even small businesses, require 
many and capable hands to operate efficiently and profitably. And it is only by the 
work of many hands in cooperation that the supply of goods and services can meet 
the needs of the great number of people whose lives depend on the production of this 
country. The hands of the draftsman turn out a blueprint with skill and precision, but 
his work is of little value to society unless there are competent hands to make a 
reality of his drawings. From a safety pin to a skyscraper, each produced thing is 
made with the help of many persons—the designer, the craftsman, the foreman, the 
office force, the man on the assembly line—and each can well say, ‘| had a hand in 
that.”” 
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Economy 





The cost of iiving hit a new all-time high on July 15. 
The Consumers’ Price Index for all items rose from 
185.2 on June 15 to 185.5. From a sample of stores 
in large cities throughout the United States, all foods 
stood at 227.7 (1935-1939 = 100)—cereals and bakery 
products stood at 189.0—meats, poultry and fish, 
273.2—dairy products, 205.l—eggs, 211.5—fruits and 
vegetables, 218.5. The residential rent index also rose 
to 136.2. Only decline—the apparel index to 203.3. 


Wholesale prices continued to drop. The index stands 
at 177.9 for the week ending August 4. A month ago 
the index was 180.2, but a year ago it was 165.8. 


The average weekly earnings in all manufacturing 
during June has risen to $65.44—in durable goods 
manufacturing, $70.60; in nondurable goods manufac- 
turing, $58.63. The $65.44 for all manufacturing is 
equivalent to $60.76 in 1950 dollars. This figure is 
obtained by dividing current dollars by Consumers’ 
Price Index on a basis in which 1950= 100. The 
average hourly earnings also rose again to $1.604 
from May’s $1.586. 


The labor force continues to rise—the July total, 
64,382,000. About 600,000 workers entered the labor 
force between June and July. Unemployment also 
dropped to 1,865,000 from June’s total of 1,980,000. 


The man-days of idleness during June decreased to 
1,600,000 from the May total of 1,750,000. Stoppages 
also dropped from 400 in May to 375 in June. 


The industrial production index for July is 213 (1935- 
1939 = 100). This is a drop of nine points from 
June’s index of 222, as compared with a drop of three 
points during the same period in 1950. 


June sales of manufacturers stand at $23,000 million, 
a drop of $838 million from May sales. Compare this 
with the $529 million increase in sales during the 
same period last year. 


Retail sales for June total $11,865 million. Inven- 
tories fell slightly from the previous month to $18,738 
million. Thus, where retail sales and inventories each 
increased about $300 million from May to June last 
year, each fell approximately $200 million during this 
period in 1951. 
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Picketing as Persuasion 
in Massachusetts 


By SYLVESTER PETRO, Assistant Professor of Law, New York University 


IKE the other states, Massachusetts 

ultimately gave some ground before 
the pressures exerted to secure privileged 
status for picketing. Attention to the deci- 
sions of the Massachusetts Supreme Judicial 
Court will demonstrate, however, that Messrs. 
Frankfurter and Greene spoke loosely as re- 
gards Massachusetts at any rate, when they 
said that “New York and Massachusetts, 
though differing as to the allowable scope, 
are agreed that picketing is a legitimate 
means of economic coercion, if it is confined 
to persuasion and is free of molestation or 
threat of physical injury or annoyance.”’ 
In the light of the Massachusetts decisions, 
this statement cannot, in the first place, 
pretend to any great meaning. The Massa- 
chusetts court would undoubtedly be quick 
to agree to a privileged status for picketing 
whenever it could be proved to the satisfac- 
tion of the court that the picketing was 
“free of molestation or threat of physical 
injury or annoyance.” However, one of the 
problems immediately raised by the state- 
ment, the court would probably have said, 
is that of whether or not picketing can ever 
be pure persuasion, free of molestation, 
threats or annoyance. As we shall see, the 
Massachusetts court rarely, if ever, found 
an example of such purity. 


Another deficiency in the statement quoted 
from The Labor Injunction lies in its impli- 
cation that picketing, in order to be privi- 
leged in Massachusetts, need only have been 
free of intimidatory and annoying features. 
The implication is not accurate. In case 
after case, the Supreme Judicial Court of 
Massachusetts upheld injunctions against 
picketing entirely without regard to the 
question of whether or not the picketing was 
intimidatory or annoying; it was sufficient 
in such cases that the picketing sought 
objectives declared unlawful by the sub- 
stantive common law of Massachusetts, or 
that it occurred in contexts—for example, 
stranger picketing—disapproved by the court.’ 

On the whole, the Massachusetts story 
was one largely unfavorable to picketing; 
and the story continued so even after the 
Supreme Court of the United States had 
handed down the decisions associating pick- 
eting with the right of free speech.’ While 
ultimately yielding the position taken in 
Vegelahn v. Guntner,’ where overtly peace- 
able picketing accompanying a legitimate 
strike for higher wages was enjoined, the 
retreat seems to have been more verbal, or 
doctrinal, than real. As a prelude to analy- 
sis of the decisions it may be said, for 
example, that of all the decisions cited by 





1 The Labor Injunction (1930), p. 31. 

2 See footnotes 17ff. 

* These decisions of the United States Su- 
preme Court are gathered and discussed in 1 
Labor Law Journal 675 (June, 1950). 
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*167 Mass. 92 (1896), discussed at length in 
2 Labor Law Journal 403 (June, 1951). 
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Frankfurter and Greene in support of the 
statement quoted above, not one holds 
picketing privileged; on the contrary, every 
one of these cases upholds the issuance by 
the trial court of an injunction against the 
picketing involved in the case.’ Further- 
more, in cases where picketing was enjoined 
without regard to its intimidatory or an- 
noying character, the court often approved 
the injunctions on the theory that the 
picketing sought an unlawful objective or 
occurred in an unlawful context.‘ The 
Massachusetts court did say more than 
once that peaceful picketing for a lawful 
objective was privileged if carried on by 
the employees of the picketed employer 
while a lawful strike was in progress.’ The 
peculiar fact, however, is that instances of 
actual rulings to that effect seem to be 
absent from the Massachusetts reports. The 
statement, careful and guarded as it is, 
seems to be pure dictum. There are cases, 
as we shall soon see, in which picketing 
was enjoined because found to be intimida- 
tory, libellous or untruthful; because it 
occurred outside the employer-employee 
relationship (i. e., stranger-picketing); be- 
cause, if by employees during a strike, 
the strike was found to be in quest of an 
unlawful objective; and because it was car- 
ried on after the strike had ceased to reflect 
a live labor dispute. But there are none 
holding picketing privileged—or, if there 
are, they have not been found. The Massa- 
chusetts court seems to have created a 
design for privileged picketing which the 
real world could not fit. 

Perhaps it would be more accurate to 
say that the Massachusetts legislature drew 
the design and that the Massachusetts court 
could never find its real prototype; for it 
was the Massachusetts legislature which 
took the trouble to set forth in a statute a 
privilege for peaceful persuasion when such 
persuasion was not part of an unlawful or 
actionable conspiracy. 


First Peaceful Persuasion Act 


In 1913 the Massachusetts legislature 
passed a statute * which came to be known 
as the “Peaceful Persuasion Act,” a statute 
which we shall presently examine in some 


detail. This act was a part of the same 
code which provided that “no person shall, 
by intimidation or force, prevent or seek 
to prevent a person from entering into or 
continuing in the employment of any per- 
son.”* Those who have read the Massa- 
chusetts court’s decision in Vegelahn v. 
Guntner will immediately recognize that the 
latter provision amounted to a bar against 
even overtly peaceable picketing, for the 
court had held in Vegelahn that such picket- 
ing was necessarily intimidatory. 

Furthermore, a decision handed down in 
1911, 15 years after Vegelahn, indicated that 
the court continued to regard picketing as 
tortious per se. The 1911 case, Steinert v. 
Tagen,” involved the legality of a union’s 
publicizing a strike by driving a wagon 
through the streets after the strike had 
ended. When begun, the strike was simply 
one for higher wages, and as such, the court 
observed, it was lawful. Going on, the court 
said that it is entirely lawful for strikers 
to publicize a lawful strike if the publicizing 
is noncoercive and nonintimidatory and if 
such publicizing is carried on while the 
strike is current. However, the court con- 
cluded, even such publicizing may be en- 
joined if continued after the strike has been 
defeated by the employer’s hiring of striker- 
replacements and the consequent resump- 
tion of normal operations. 


The court’s reference to a Massachusetts 
statute requiring strike-bound employers to 
advise employment applicants of the exist- 
ence of the strike is a clue to the court’s 
reasoning. Its theory probably was that 
strikers have a valid and lawful interest 
in attempting to persuade people to refrain 
from working for a struck employer, but 
that once these people have decided to 
apply for work notwithstanding notice of 
the strike, they and the employer have a 
superior right not to be annoyed, harassed 
or coerced in any way by continued pub- 
licity. The resumption of operations was 
the free market’s way of indicating that 
the strikers had overreached themselves; the 
decision of striker-replacements to take the 
jobs at prevailing rates, freely arrived at 
with notice of the strike, was a sign that 
the strikers had asked for too much. | Soci- 
ety’s free-market check on the demands of 





5’ The cases are: Martineau v. Foley, 231 
Mass. 220 (1918); Folsom Engraving Company 
v. McNeil, 235 Mass. 269 (1920); Walton Lunch 
Company v. Kearney, 236 Mass. 310 (1920); 
Godin v. Niebuhr, 236 Mass. 350 (1920): Rice, 
Barton & Fales Machine Company v. Willard, 
242 Mass. 566 (1922)—all of which are dis- 
cussed later in this article. 

* See footnotes 17ff. 
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7For example, in Simon v. Swachman, 1 
LABOR CASES { 18,274, p. 797, 301 Mass. 573 
(1939); Fashioncraft v. Halpern, 7 LABOR CASES 
{ 61,637, 313 Mass. 385 (1943). 

§ Stat. 1913, Ch. 690; 2 Massachusetts General 
Laws, Ch. 149, Sec. 24 (1921). 

*2 Massachusetts General Laws, Ch. 149, Sec. 
19 (1921). 

1” 207 Mass. 394 (1911). 
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strikers was the willingness of others to 
deal at the figure rejected by the strikers. 
The analogy to common commercial transac- 
tions was perfect: Any buyer has a right 
to go to other sellers for a desired product 
or factor of production when he is dissatis- 
fied with the price demanded by the seller 
with whom he originally deals. While the 
first seller has a right to notify other sellers 
of the price he is asking, he has no right 
to interfere in a deal subsequently made 
by the buyer with other sellers. 


So much for the underlying reasoning of 
Steinert v. Tagen. It is necessary now to 
focus on the court’s remarks to the effect 
that it was lawful for workers to publicize 
a current strike. While dictum, because the 
court found that the strike was no longer 
current, the remarks will show that the 
court continued to feel, as it had in Vegelahn, 
that picketing was not a legitimate form 
of persuasion or publicity. Referring to 
the means of publicity utilized—that is, the 
driving of a placarded wagon through the 
streets—the court said: 


“Nor could we say that the particular act 
charged in the bill to have been done by the 
defendants would be in itself an unlawful 
means of publishing the fact that a strike 
was going on. There was no picketing, no 
blocking of the streets, no actual interfer- 
ence with the plaintiff or with the men 
whom it employed in place of the strikers. 
We see nothing more than an attempt to 
inform the public, including probable ap- 
plicants for work with the plaintiff, of the 
fact of the pending strike. Even if this 
were before doubtful, we could not now 
condemn it, in view of the provisions of 
St. 1910, c. 445, which imposed upon the 
plaintiff while the strike lasted the duty to 
give this information to any persons whom 
it solicited to take the place of the strikers.” ™ 
(Italics supplied.) 


Such, then, was the view of picketing 
prevailing in Massachusetts in 1913, when 
the “Peaceful Persuasion Act” ” was passed. 
The reference to picketing in the foregoing 
quotation indicates that picketing was con- 
sidered per se tortious. In the light of this 
fact and of the existence of the statutory 
provision outlawing intimidation of striker- 
replacements, it seems significant that the 
Peaceful Persuasion Act, as originally en- 
acted in 1913, made no reference, directly 
or indirectly, to picketing, patrolling or 


even attending at the scene of a labor dis- 
pute, The act reads as follows: 


“No person shall be punished criminally, 
or held liable or answerable in any action 
at law or suit in equity, for persuading or 
attempting to persuade, by printing or 
otherwise, any other person to do anything, 
or to pursue any line of conduct not un- 
lawful or actionable unless such 
persuasion or attempt to persuade is accom- 
panied by injury or threat of injury to the 
person, property, business or occupation of 
the person persuaded or attempted to be 
persuaded, or by disorder or other unlawful 
conduct on the part of the person persuad- 
ing or attempting to persuade, or is a part 
of an unlawful or actionable conspiracy.” 


Several things must be noted about this 
statute. In the firgt place, assuming that 
picketing can be viewed as persuasion at 
all, the statute could clearly not be read 
as privileging even the relatively peaceful 
type of picketing involved in Vegelahn, even 
though that picketing accompanied an 
otherwise legitimate strike for higher wages. 
The accuracy of this conclusion becomes 
apparent when one considers that the pick- 
eting in Vegelahn was accompanied by 
threats of injury to striker-replacements— 
persons, to use the statutory language, 
“attempted to be persuaded”—and by “some 
little tendency” to block the employer’s door. 


In-the second place, the statute expressly 
declined to privilege even entirely nonintimi- 
datory persuasion which is “part of an 
unlawful or actionable conspiracy.” This 
was of course a statutory doorway to the 
Massachusetts common law applicable to 
labor disputes. Among other things, it 
would have denied any privilege to persua- 
sion in connection with an attempt to make 
an employer pay a fine for continuing to 
subcontract work contrary to a uwunion’s 
wishes;” persuasion would not be privileged 
if its purpose was to induce an employer 
to fire nonunion men or members of a rival 
union;“ it would not be privileged in con- 
nection with union action to make an employer 
discharge a foreman who had committed 
no unlawful, or even a merely vicious, act.” 
More significantly, it left the door open for 
continued development of the Massachu- 
setts common law relating to unlawful or 
actionable conspiracies. 

In fact, the one accomplishment of the 
original Peaceful Persuasion Act had prob- 





11 207 Mass. 394, 396-7. 
® Footnote 8. 
13 Carew v. Rutherford, 106 Mass. 1 (1870). 
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% Plant v. Woods, 176 Mass. 492 (1900); cf. 
Snow Iron Works v. Chadwick, 227 Mass. 382 
(1917); Smith v. Bowen, 232 Mass. 106 (1919). 

1% DeMinico v. Craig, 207 Mass.. 593 (1911). 
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ably been made unnecessary by the dictum 
in Steinert v. Tagen,” upholding the right of 
strikers to publicize peacefully the fact that 
a lawful strike was being carried on. 


Cases 
Under Peaceful Persuasion Act 


A cross-section of the cases decided by 
the Massachusetts court between 1913 and 
1933, when the Peaceful Persuasion Act was 
amended, will demonstrate how slight was 
the effect of that act on the approach mani- 
fested in Vegelahn v. Guntner and Steinert v. 
Tagen. These cases show the Massachusetts 
court virtually outlawing all picketing— 
sometimes because the picketing itself con- 
tained overtones of intimidation, sometimes 
because the placards carried by pickets were 
untruthful or libellous and sometimes be- 
cause the picketing was in pursuit of an 
objective declared unlawful at common law 
or was a part of an unlawful or actionable 
conspiracy under the Massachusetts com- 
mon law. 


In Cornellier v. Haverhill Shoe Manufac- 
turers’ Association™ the court held that em- 
ployers had no more right. to combine to 
blacklist strikers than the strikers would 
have to conspire to block off the employers 
from the free labor market during a strike. 
But the court also took occasion to warn 
the strikers that, while a strike for recogni- 
tion is not unlawful, the use of intimidatory 
picketing would not be tolerated. Again, in 
the Walton case,” the court approved an 
injunction against noisy and obstructive 
picketing, an injunction which specifically 
proscribed “picketing in such a manner as 
to annoy, harass, and intimidate 
customers . . . or [present or prospective] 

employees.” Referred by defendants’ 
counsel to the Peaceful Persuasion Act, the 
court briefly observed that “questions as to 
the lawfulness of any kind of picketing 
and as to the interpretation of St. 
1913, c. 690, are not raised upon this record.” 


The court thus gave notice that picketing 
would have to observe real standards of 
peacefulness if it were to come under the 
privilege extended by the Peaceful Persua- 
sion Act. Similarly, in the Folsom case,” 
decided in the same year, the court again 
implied that scarcely any picketing would 
be regarded as peaceful. In this case the 
strikers had engaged in importunate inter- 





ception, obtruded beyond the point where 
replacements were willing to listen, dogging 
of footsteps, following to-homes, name- 
calling and some threats. As to the 1913 
statute, “invoked,” in the court’s words, “as 
a shield for what has been done,” the court 
merely said: “. . . the statute is applicable 
only to a lawful strike lawfully conducted. 
It is unavailing as a defence on the pres- 
ent record.” 


The act was held likewise unavailing to 
shield libellous or untruthful picketing or 
handbills. In Godin v. Niebuhr,” a case in 
which the union’s real motive for picketing 
was undisclosed, the court fotind that pick- 
ets and handbills declaring that the picketed 
master barber refused to employ union men 
were manifestly untruthful since union bar- 
bers were employed. The court’s language 
in rejecting a defense based on the 1913 
statute is interesting. “The ‘peaceful per- 
suasion’ act,” said the court, “does not pur- 
port to excuse unlawful conduct, such as 
the publication of libellous matter coercive 
in its nature.” Since there was no patently 
intimidatory conduct, the court’s use of the 
term “coercive” in describing the effect of 
the handbills once more exposes a dim view 
of patrolling at the scene of a labor dispute. 


All picketing was again enjoined in Har- 
vey v. Chapman,” a case in which pickets 
carried banners declaring the existence of 
a “strike” when actually there was none. 
“The boycotting of the plaintiff’s business 
by the defendants was based upon the false 
statement that his employees were out on 
strike, and it was carried on for the pur- 
pose of compelling the plaintiff, with whom 
they had no trade dispute, to discharge his 
employees or to coerce them to pay the 
sums of money demanded of them by the 
association.” Here were presented, in actu- 
ality, two separable offenses under Massa- 
chusetts law—untruthful picketing and an 
attempt to make an employer force his 
employees to join the union, notwithstand- 
ing the absence of a valid closed-shop 
contract. Picketing in such circumstances 
could scarcely escape the court’s disapproval : 
“Plainly it was unlawful.” Further, the 
court noted, “the peaceful: persuasion act 

. need not be considered as it. does not 
purport to justify attempts to persuade 
which are a part of an unlawful or action- 
able conspiracy.” 


(Continued on page 710) 





% Footnote 10. 

17221 Mass. 554 (1915); cf. Worthington v. 
Waring, 157 Mass. 421 (1892). 

% Walton Lunch Company v. Kearney, et al., 
236 Mass. 310 (1920). 


646 
¢ 


1% Folsom Engraving Company v. McNeil, 
footnote 5. 
2% Footnote 5; cf. Martineau v. Foley, foot- 


note 5. 
21 226 Mass. 191 (1917). 


September, 1951 © Labor Law Journal 

















WN 10) 4 


LAW 





SEPTEMBER, 1951 





JOURNAL 


OMMERCE CLEARING HOUSE PUBLICATION 








Vol. 2, No. 9 





International Regulation 
of Labor Relations 


By JETER S. RAY, Associate Solicitor, Department of Labor 


INTERNATIONAL FREE TRADE UNIONISM CAN BE A PRIME 
BULWARK AGAINST THE EXPANSION OF TOTALITARIANISM 


ENERALLY OVERLOOKED, despite 

the extensive attention given to labor 
relations legislation during the past decade 
and a half, is that international organiza- 
tions have been dealing with the subject 
of labor legislation for over half a century— 
at least since the International Congress on 
Labor Legislation held in Zurich, Switzer- 
land, in 1897. Without question, the Inter- 
national Labor Organization established 
under the peace treaties of World War I’ 
has been the agency primarily responsible 
for directing international attention toward, 
and achieving international action with re- 
spect to, the many and complex problems 
in the fields of labor standards and labor 
relations. 


The ILO, an autonomous association af- 
filiated with the League of Nations, was 
founded to aid in the maintenance of peace 
by the improvement of living and working 
conditions. The preamble of its constitu- 
tion contains the declaration that “recogni- 
tion of the principle of freedom of associa- 





The views expressed represent the 
personal opinion of the author and 
are not necessarily the official views 
of the United States Government 





tion” is one of the means of improving the 
conditions of the workers and securing 
peace. Article 41: of its constitution recog- 
nizes “the right of association for all lawful 
purposes by the employed as well as by the 
employers.” Voting delegates, representative 
of employer associations, worker associations 
and member governments, participate in 
its deliberations. The notable purpose of 
the ILO, together with its tripartite 
representation, has endowed it with the 
necessary strength and vitality to sur- 
vive not only the dissolution of the league 
itself, but the disruptions of World War II 
as well.’ 


Prior to World War II, the International 
Labor Organization conventions and recom- 
mendations * were concerned primarily with 





1 Part XIII of the Treaties of Versailles, St. 
Germain and Neuilly, and Part XII of the Treaty 
of Trianon. 

2 Present membership in the ILO includes 64 
countries. Russia is not a member at the pres- 
ent time. The United States became a member 
on August 20, 1934. See United States Treaties, 
Treaty Series, No. 874. See also 30 American 
Journal of International Law, Supp. pp. 67-85. 


International Regulation of Labor Relations 


* Under the ILO constitution there are two 
forms of legislative instruments which the 
conference may adopt, a convention (draft 
multilateral international treaty) or a recom- 
mendation (a guide for internal achievement by 
each member). An adopted convention becomes 
binding om a member nation only after its 
ratification of the treaty. Ratification is purely 
a voluntary act. 
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such aspects of the worker-employer rela- 
tionship as the regulation of night work for 
women, minimum wage legislation, require- 
ments regarding the maintenance of sta- 
tistics of wages and hours of work and the 
establishment of standards with respect to 
maritime employment.‘ 

Under the aegis of the Economic and 
Social Council of the United Nations,* the 
governing body of the International Labor 
Organization placed the question of freedom 
of association on the agenda of the thirtieth 
session of the conference held in 1947. 
Despite past failure of the ILO to attain 
international regulations regarding this 
matter, there now appeared a maximum 
chance of success. As is well known, 
freedom of association progressively had 
been suppressed in the interval between 
the two world wars in countries which had 
adopted totalitarian regimes and the coun- 
tries dominated or occupied by the Axis 
powers. Continuous efforts, during this 
interval, by the International Labor Organ- 
ization to achieve international action on 
the subject were paralyzed effectively by 
such external political obstacles. The end 
of the second world war involved the col- 
lapse of many totalitarian states, however, 
and such political difficulties had consider- 
ably diminished. 


Freedom of Association—ILO 
Conference Reiterates Rights 


It was not until a year later, however, 
at the thirty-first session of the Interna- 
tional Labor Conference, held in San Fran- 
cisco, that constructive and positive action 
with respect to this subject took place. 
On July 9, 1948, without a dissenting vote, 
the conference adopted what was probably 
the most significant convention adopted up 
to that time. That convention (No. 87), 
entitled Freedom of Association and Protec- 
tion of the Right to Organize,’ covered all es- 
sential aspects of the life of organizations from 

‘The United States has ratified five maritime 
conventions: No. 53, Officers Competency Cer- 
tificates Convention, 1936; No. 54, Holidays with 
Pay (Sea) Convention, 1936; No. 55, Ship- 
owners’ Liability (Sick and Injured Seamen) 
Convention, 1936; No. 57, Hours of Work and 
Manning (Sea) Convention, 1936; No. 58, Mini- 
mum Age (Sea) Convention (Revised), 1936. 

5 Resolution adopted by the Economic and 
Social Council at its plenary session on March 
24, 1947, requesting that the subject matter of 
trade union rights be placed upon the agenda 
of the ILO. 

* The convention on freedom of association is 
regarded as merely reiterating rights guaranteed 
by the United States Constitution and on this 
basis has. been submitted by the President to 
the Senate for its advice and consent to ratifica- 
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establishment to dissolution. It guarantees: 

(1) the right of workers and employers 
to establish and join organizations of their 
own choosing without previous author- 
ization; 

(2) the right of workers’ and employers’ 
organizations to draw up their constitu- 
tions and rules, elect their representatives 
in full freedom, organize their administra- 
tion and activities and formulate their 
programs; 

(3) protection of workers’ and employers’ 
organizations from dissolution or suspen- 
sion by administrative authority; 

(4) the right to establish and join feder- 
ations and confederations and to affiliate 
with international organizations; and 

(5) it recognizes the principle of protec- 
tion of these rights, leaving details of 
application to be defined by subsequent 
international regulation. 

The adoption of Convention No. 87 was 
viewed as only the initial step in dealing 
with the problems, limited as it is to a 
definition of the fundamental guarantees 
which workers, employers and their organ- 
izations should enjoy—guarantees to which 
the state members undertake to give effect 
under Article 1. Recognizing that the exer- 
cise of the right of freedom of association, 
especially with respect to the right to organ- 
ize might be endangered unless protected, 
the thirty-first session of the conference 
recommended that there be placed on the 
agenda of the thirty-second session the 
question of the effectuation of the prin- 
ciples of the right to organize and bargain 
collectively. The governing body of the 
ILO accepted this recommendation and 
placed the subjéct on the agenda of the 
thirty-second session held in Geneva in 1949. 

According to its usual procedure, the 
conference referred the question to its 
Committee on Industrial Relations* which 
immediately proceeded to consider it on the 
basis of a proposed text that had previously 





tion (Senate Document Ezecutive 8S, 81st Con- 
gress, 1st Session). 

™ The author served as the United States gov- 
ernment member of this committee. Charles 
P. McCormick, president of McCormick and 
Company, was the United States employer mem- 
ber and George Meany, secretary-treasurer, 
American Federation of Labor, the United 
States worker member. 

Alternate members of the committee were: 

Government: B. Harper Barnes, Assistant 
Solicitor of Labor. 

Employer: William B. Barton, director, Em- 
ployer-Employee Relations, Chamber of Com- 
merce of the United States; William L. 
McGrath, president, Williamson Heater Com- 
pany; Charles E. Shaw, manager, Employee 
Relations Overseas, Standard Oil Company of 
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been prepared by the secretariat of the 
ILO after receipt of the views of the mem- 
ber governments.* 


A considerable portion of the discussion 
of the committee related principally to the 
question of whether the proposed inter- 
national regulations should take the form 
of a convention or of a recommendation. 
The worker members of the committee de- 
clared themselves in favor of a convention 
since the international principles to be laid 
down were of fundamental importance and, 
in fact, had already been applied in many 
countries; moreover, in their opinion, adop- 
tion of a recommendation rather than a 
convention would appear to be retrogrcs 
sive. The employer members, on the other 
hand, stated a preference for a recom- 
mendation, asserting that the fundamental 
principles of the right to organize had 
already been set forth in Convention No. 87. 
They contended, therefore, that these pro- 
visions, which simply concerned the ap- 
plication of such principles, appropriately 
should be contained in a recommendation 
because in such form they would be more 
likely to receive more extensive approval 
by the member nations. 


In considering the cleavage on this ques- 
tion and in weighing the various statements 
advanced by the employer and worker 
members on the subject, it must be borne 
in mind that there did not exist a full meas- 
ure of agreement among the members of 
the various groups on the several questions 
which preceded the discussion and vote on 


this issue. Much persuasion and compro- 
mise already had been invoked regarding 
the substantive items hereinafter discussed, 
and the outcome of the voting on these 
items undoubtedly had mucli to do with a 
disinclination on the part of the employer 
groups toward adoption of a convention. 
The committee’s vote, however, was 106 
to 60 in favor of a convention. 


‘Not to Join'’ Amendments 
Cause Disagreement 


One of the substantive issues upon which 
unanimity could not be obtained was evoked 
by the proposed amendments to Article 1, 
offered by the employer group. These 
amendments were designed to include ex- 
press provisions in the instrument affirming 
the right of workers “not to join.” Under 
the amendments, workers would have been 
protected from acts calculated to: 


(a) make the employment of a worker 
subject to the conditions that he shall or 
shall not join a union, or shall continue or 
relinquish trade union membership; 


(b) cause the dismissal of or otherwise 
prejudice a worker in respect of his em- 
ployment by reason of his membership or 
nonmembership in a union or because of 
his participation or nonparticipation in 
legitimate union activities outside working 
hours or, with the consent of his employer, 
within working hours. 


The significance of this series of amend- 
ments is that they would protect nonmem- 





(Footnote 7 continued) 

New Jersey; Leo Teplow, staff member, Indus- 
trial Relations, Nationa] Association of Manu- 
facturers. 

Worker: George Philip Delaney, interna- 
tional representative, American Federation of 
Labor. 

® See Report IV (2), 32d Sess., 1949. Articles 
1-6 of the convention as proposed by the office 
read as follows: 

“Article 1. Workers shall enjoy adequate 
protection against acts of anti-union discrimina- 
tion in respect of their employment. 

“2. Such protection shall apply more particu- 
larly in respect to acts calculated to: 

‘‘(a) make the employment of a worker sub- 
ject to the condition that he shall not join a 
union or shall relinquish trade union member- 
ship; 

“(b) cause the dismissal of or otherwise 
prejudice a worker by reason of union member- 
ship or because of his participation in union 
activities outside working hours or, with the 
consent of his employer, within working hours. 

*‘Article 2. 1. Workers’ organizations shall 
enjoy adequate protection against any acts of 
interference on the part of employers, employ- 
ers’ organizations or their agents, in their 
establishment, functioning or administration. 
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“2. In particular, acts which are designed to 
promote the establishment of workers’ organi- 
zations under the domination of employers, or 
to support workers’ organizations by financial 
or other means, with the object of placing such 
Organizations under the control of employers, 
shall be deemed to constitute acts of interfer- 
ence within the meaning of this Article. 

“Article 3. Workers and employers shall en- 
joy adequate protection against acts of wrong- 
ful coercion which would interfere with the 
free exercise of their right to organize. 

“Article 4. Appropriate measures shall be 
taken, where necessary, to induce employers 
and employers’ organizations on the one hand. 
and workers’ organizations on the other, to 
enter into negotiations with a view to regulat- 
ing conditions of employment by means of 
collective agreements. 

“Article 5. Appropriate machinery shall be 
established, where necessary, for the purpose 
of ensuring respect for the right to organize 
and to bargain collectively as defined in the 
preceding articles. 

“Article 6. The provisions of the preceding 
articles do not apply to public officials bene- 
fitting from conditions of employment which 
protect them from interference with the free 
exercise of the right to organize as defined by 
the present Convention.”’ 
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bership in a union, thereby rendering it 
impossible for workers and employees to 
negotiate union-security clauses in collec- 
tive bargaining contracts. Obviously such 
amendments extend beyond an affirmation 
of the right of workers to refrain from 
organizing if they so desire. The interna- 
tional regulations under consideration were 
intended simply to make the principle of 
freedom of association effective by guar- 
anteeing workers the right to establish their 
own organizations which could function 
without interference. That much seemed 
well understood after long discussions at 
the thirty-first session of the conference. 
At the thirty-second session, however, by 
reason of the content of the proposed 
amendments, the committee discussed items 
outside the scope of the proposed conven- 
tion. Rather than confining itself to the 
question at hand—the right to organize or 
to join a union—the committee roamed 
afield to discuss whether an absolute right 
should be given a worker to obtain and 
keep employment regardless of whether 
he was or was not a member of a trade union. 


UN Declaration of Human Rights 
Not Applicable Here 


In this connection, proponents of the 
proposed amendments emphasized the prin- 
ciples expressed in Article 20, paragraph 2, 
of the Universal Declaration of Human 
Rights, which provides that no one may 
be compelled to belong to an association. 
It was pointed out, however, that the ap- 
plication of Article 20 (2) of the declara- 
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tion appeared to be open to doubt in the 
light of Article 23 (4) which deals specif- 
ically only with the right to form and join 
trade unions and not with the right “not 
to join.”* Some committee members felt 
that it would be undesirable to attempt to 
interpret an existing international document 
by the terms of the proposed convention or 
to interpret the convention by reference to 
the Declaration of Human Rights. 


The committee discussed and reminded 
the conference in its report that the same 
subject matter had received attention at 
the thirty-first session in connection with 
the adoption of Convention No. 87, at which 
time there had been a general agreement 
that nothing in that document could de- 
prive a worker of the right not to exercise 
his right of association if he so desired. 
It was recalled, too, that the conference at 
its thirty-first session had, accordingly, 
unanimously decided not to mention expressly 
the right not to organize in the text of that 
convention. Undoubtedly the proposed text 
of Convention No, 98 submitted by the 
office precisely reflected this decision. 


The grave difficulties likely to be en- 
countered if the negative right “not to 
organize” were included received prolonged 
and serious consideration by the committee 
and, subsequently, by the conference. It 
was freely conceded by the sponsors of 
these amendments that they would have 
the effect of proscribing union-security 
clauses in any form in collective bargaining 
agreements. Needless to say, these pro- 
posals provoked lively discussion ” in which 
the committee members from the United 
States actively participated." As is usually 





®*Serving as the committee’s chairman was 
Mr. James Thorn, New Zealand government 
member, who had also served in 1949 as presi- 
dent of tlhe Economic and Social Council of the 
United Nations under whose jurisdiction was 
formulated the Universal Declaration of Human 
Rights, and as chairman of the ILO Industrial 
Relations Committee, which reported the free- 
dom-of-association convention to the San Fran- 
cisco conference the preceding year. The 
chairman was thus in an excellent position to 
advise the committee generally and to explain 
specifically that Article 20 of the Declaration 
of Human Rights was not intended to apply 
to trade union rights since Article 23 (4) was 
intended to deal specifically with that subject. 

% Other kindred amendments offered, dis- 
cussed fully and rejected by the committee, in- 
cluded a proposed new article providing that 
“no one may be compelled to belong to an 
association’’; a suggested provision that the 
inclusion of union-security clauses should be 
Subject to certain conditions, including super- 
vision exercised by an impartial body with 
regard to necessary derogations aimed at safe- 
guarding the freedom of workers not to join 
a union; the stipulation that union-security 
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arrangements were neither authorized nor pro- 
hibited by the convention but left to regulation 
by national practice. The first of these was 
rejected by a vote of 76 to 98, with 8 absten- 
tions, and the other two were withdrawn after 
the committee finally agreed to express_in its 
report to the conference that ‘‘the Convention 
could in no way be interpreted as authorizing 
or prohibiting union security arrangements.’’ 


™ The United States Government opposed this 
series of amendments on the ground, among 
other things, that changes in the existing labor 
relations act were under consideration in the 
United States Congress at that time; that the 
need for some corrections in the union-security 
provisions of the Labor Management Relations 
Act, 1947, had been pointed out by the execu- 
tive branch of our government (see State of 
the Union Message delivered by President 
Truman to Congress on January 5, 1949: Hear- 
ings Before the Senate Committee on Labor and 
Public Welfare on S. 249, Part 1, pp. 19-23): 
and that conformity with a convention contain- 
ing these provisions would preclude legislation 
in the United States along the lines that had 
been suggested. 
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the case, full and open debate on the sub- 
ject produced a practical solution. As 
stated in the committee’s report: 


“The Committee finally agreed to ex- 
press in the report their view that the 
Convention could in no way be interpreted 
as authorizing or prohibiting union se- 
curity arrangements, such questions being 
matters for regulation in accordance with 
national practice.” 


Article 2 of the text proposed by the 
office, dealing with the protection of 
workers’ organizations from interference 
by employers or their associations, was 
amended by the committee to incorporate 
a principle of reciprocal protection against 
interference with employers’ organizations. 
In other words, the amended article pro- 
tects the rights of employers’ organizations 
as well as organizations formed by workers. 
The inclusion of protection of the rights 
of employers’ organizations does not sug- 
gest that properly constituted trade unions 
would perform acts of interference with the 
affairs of such organizations. The absence 
of any such implication was clearly asserted 
by spokesmen for the employer group. 
They insisted such a safeguard was neces- 
sary, however, “under totalitarian regimes 
and even in democratic countries where the 
attempt was being made to undermine the 
democratic character of institutions, and to 
disorganize employers’ organizations.” The 
majority of the worker members of the 
committee adopted the principle in a spirit 
of compromise. 


The committee agreed on the deletion of 
Article 3 of the office text concerning pro- 
tection against acts of coercion, since the 
opinion was unanimously held that the sub- 
stance thereof was covered by Article 11 
of the convention on freedom of association, 
No. 87, which reads: 


“Each Member of the International 
Labor Organization for which this Con- 
vention is in force undertakes to take all 
necessary and appropriate measures to en- 
sure that workers and employers may 
exercise freely the right to organize.” 


Consideration by the committee of Ar- 
ticles 4 and 5 of the proposed convention 
brought forth many interesting proposals 
of amendment. Some were seemingly un- 
related to the matters before the committee 
and were summarily rejected on that ac- 





Committee agrees—tet national practice 
regulate union-security arrangements. 





count, for example, an amendment proposed 
by the Polish and Czechoslovakian worker 
members designed to guarantee workers 
the right to strike. Consideration of any 
such questions, it was ruled, might arise 
when the conference reached Item V of 
its agenda relating, among other things, 
to the question of conciliation and arbitra- 
tion.” Other proposals, however, were 
more substantial and fruitful. The com- 
mittee ultimately inserted a new Article 3, 
designed to insure respect for the right to 
organize as defined in the preceding ar- 
ticles. Article 4 dealing with collective 
bargaining was amended to provide mem- 
bers with the necessary latitude, appropriate 
to national conditions, in applying its terms. 
And in Article 5 allowance was made for 
exceptions for the armed forces and the 
police, as had been done in Convention No. 87. 


Article 6 of the office text provoked 
considerable debate and presented a chal- 
lenge to the committee to find an appro- 
priate text reflecting the extent to which 
the members considered it desirable or 
practicable to apply the regulations to gov- 
ernment employees. The worker mem- 
bers and some of the members representing 
governments would have preferred that the 
convention apply to all government em- 
ployees. In their view, the large number 
of workers in the service of their govern- 
ments should not be deprived of the pro- 
tections enjoyed by private workers. The 
employer members, however, expressed the 
view that each government should be per- 
mitted to determine for itself the extent 
to which the guarantees laid down could 
be applied to its public officials and other 
employees. Other members representing 
governments pointed out a need for some 
restrictions on the rights of public servants, 
not so much with respect to the right to 
organize as with respect to the right to 
bargain collectively. In the end, recogniz- 
ing the validity of some restriction on 
strikes by government workers, the com- 
mittee phrased Article 6 in the language 
ultimately adopted by the convention. In 
this connection, it should be noted that the 





122 In fact, this question was considered by the 
thirty-fourth session of the International Labor 
Conference, which completed deliberation on 
June 29, 1951, and the following provision was 
adopted as Article 7 of the recommendation 
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concerning voluntary conciliation and arbitra- 


tion: 

“Article 7. No provision of this Recommen- 
dation may be interpreted as limiting, in any 
way whatsoever, the right to strike.’’ 
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legislative history of the article seems to 
indicate that Article 6 is intended to pro- 
vide an exception with respect to public 
servants of the constituent states or other 
divisions of a federal government, as well 
as public servants in the employ of the 
federal government itself. 


An especially troublesome question in- 
volved in the adoption of Article 6 con- 
cerned the legal implications of the proposed 
article in relation to Article 11 of Conven- 
tion No. 87. Since no derogations with 
regard to public servants are included in 
the convention’s general statement of the 
principal of freedom of association, the 
question was raised whether an exception 
involving particular workers in this sub- 
sequent regulation would not, in fact, be 
incompatible. After considerable debate, 
the committee accepted a legal opinion 
rendered to it by the legal adviser to the 
International Labor Office; this held, in 
effect, that there would be no legal incon- 
sistency between the two instruments and 
that governments ratifying both could dis- 
charge their obligations under both. In 
other words, the later convention (under 
consideration) simply would not apply to 
some groups of persons included in the 
scope of applicability of Convention No. 87; 
the extent of compliance would be depend- 
ent upon whether a member nation had 
ratified one or both of the conventions. 
No one on the committee, after full discus- 
sion, disagreed with the principle that an 
exception should apply to public servants 
engaged in the administration of the state, 
although some members, particularly of 
the employer group, expressed the opinion 
that the conflict in terms between the two 
international regulations should be recon- 
ciled by amendment of Convention No. 87. 
Ultimately, however, the text of Article 6 
was adopted unanimously by the committee. 


The activities and problems of the Com- 
mittee on Industrial Relations sitting at 
the thirty-second session of the ILO have 
been advisedly emphasized simply because 
upon the work of this committee largely 
depended the success or failure of this 
undertaking by the ILO. The accomplish- 
ments of this committee, it is generally 
agreed, so narrowed the points in con- 





troversy as to enable the general conference 
to embark on its final discussion of the matter. 


Convention No. 98 


A comprehensive report on its activities 
was prepared by the Committee on In- 
dustrial Relations and made available to the 
thirty-second session of the general con- 
ference. Some of the aforementioned pro- 
posals which had been voted down in the 
committee were nevertheless again proposed 
before the conference. There was no lack 
of opportunity for debate, and extensive 
discussion took place. Ultimately, how- 
ever, the proposals of the committee were 
adopted.” 

Articles 1-6 of the convention contain 
the substantive provisions, while Articles 
7-16 deal primarily with such matters as 
reporting, ratification, territorial application 
and revision of the convention. The text 
of the first six articles follows: 


“Article 1: 1. Workers shall enjoy ade- 
quate protection against acts of anti-union 
discrimination in respect of their employment. 

“2. Such protection shall apply more 
particularly in respect of acts calculated to— 

“(a) make the employment of a worker 
subject to the condition that he shall not 
join a union or shall relinquish trade union 
membership; 

“(b) cause the dismissal of or otherwise 
prejudice a worker by, reason of union 
membership or because of participation in 
union activities outside working hours or, 
with the consent of the employer, within 
working hours. 


“Article 2: 1. Workers’ and employers’ 
organizations shall enjoy adequate protec- 
tion against any acts of interference by 
each other or each other’s agents or mem- 
bers in their establishment, functioning or 
administration. 

“2. Im particular, acts which are designed 
to promote the establishment of workers’ 
organizations under the domination of em- 
ployers or employers’ organizations, or to 
support workers’ organizations by finan- 
cial or other means, with the ebject of 
placing such organizations under the con- 





1% The vote: 115 in favor; 10 opposed; 25 ab- 
stentions. The United States Government dele- 
gates (Philip Kaiser, then director of the Office 
of International Labor Affairs, United States 
Department of Labor, and Senator Herbert R: 
O’Conor of Maryland) and worker delegate 
(George P. Delaney) voted for the convention. 
The United States employer delegate (Charles 
P. McCormick) opposed it primarily on the 
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ground that it should have taken the form of a 
recommendation and did not affirm the indi- 
vidual’s right not to join. For a more complete 
exposition of Delegate McCormick's views con- 
cerning the right of individuals, see his address 
before the thirty-fourth annual conference, ILO, 
on June 14, 1951, Congressional Record, June 
20, 1951, Vol. 97, No. 110, p. A3894-A3895. 
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trol of employers or employers’ organiza- 
tions, shall be deemed to constitute acts of 
interference within the meaning of this 
Article. 


“Article 3: Machinery appropriate to na- 
tional conditions shall be established, where 
necessary, for the purpose of ensuring re- 
spect for the right to organize as defined in 
the preceding Articles. 


“Article 4: Measures appropriate to na- 
tional conditions shall be taken, where 
necessary, to encourage and promote the 
full development and utilization of ma- 
chinery for voluntary negotiation between 
employers or employers’ organizations and 
workers’ organizations, with a view to the 
regulation of terms and conditions of em- 
ployment by means of collective agreements. 


“Article 5: 1. The extent to which the 
guarantees provided for in this Convention 
shall apply to the armed forces and the 
police shall be determined by national laws 
or regulations. 

“2. In accordance with the principle set 
forth in paragraph 8 of Article 19, of the 
Constitution of the International Labor 
Organization the ratification of this Con- 
vention by any Member shall not be deemed 
to affect any existing law, award, custom 
or agreement in virtue of which members 
of the. armed forces or the police enjoy 
any right guaranteed by this Convention. 


“Article 6: This Convention does not 
deal with the position of public servants 
engaged in the administration of the State, 
nor shall it be construed as prejudicing 
their rights or status in any way.” 


Effect of Convention No. 98 
in the United States 


Next we consider the question of the 
effect of Convention No. 98 on the laws 
and practices of this country. How are we 
affected? 

First, it should be noted that the ILO 
Constitution (Article 19) contains special 
provisions for federalized members, such 
as the Argentine Republic, Australia, Brazil, 
Canada, India, Mexico, Switzerland and 
the United States, because of the division 
of authority between the central and con- 
stituent governments of each. Under those 


provisions, the United States is permitted 
to decide whether a convention or recom- 
mendation adopted by the ILO is, in whole 
or in part, appropriate under our constitu- 
tional system for action by our constituent 
states. If considered by this nation to be 
appropriate for action by our federal gov- 
ernment, the obligation of the United States 
is to refer the matter to the President and 
Congress for the enactment of legislation 
or other action, which includes in the case 
of a convention the possibility of ratification 
as a treaty. If not considered appropriate 
for federal action, the convention or recom- 
mendation is referred to the Congress and 
to the several states for enactment of legis- 
lation or other action, as they may con- 
sider appropriate; and steps are taken to 
promote, within our country, such coordi- 
nated action as will give effect to the pro- 
visions of the ILO regulation. The ILO 
constitution does not contemplate that this 
nation should ratify a convention which is 
partially or exclusively appropriate for ac- 
tion by our states. 

Consideration has been given to the con- 
vention by the interested departments and 
agencies ™ of the United States Govern- 
ment. It is the coordinated view of these 
branches of the government that the pro- 
visions of the convention are appropriate 
in part for action by the federal govern- 
ment and in part for action by the states. 
Hence, under the provisions of the ILO 
constitution applicable to federal states, 
there is no obligation on the part of this 
government to consider the instrument for 
ratification as a treaty. The convention has 
been referred to the states for “enactment 
of legislation or other action” as each state 
may deem appropriate. And, upon the 
recommendation of the interested execu- 
tive departments, the President transmitted, 
on June 21, 1951, the convention to the 
United States Senate and House of Repre- 
sentatives for such action as those bodies 
may consider appropriate.” No specific 
legislation has been recommended, but the 
suggestion has been made that Congress 
should give consideration to the provisions 
of the convention in connection with its 
continuing study of legislation in the field 
of labor relations. 


It seems clear that ratification of this 
convention by the federal government would 





% Departments of State, Justice, 
Agriculture, Commerce, Navy and Labor, the 
Federal Security Agency, National Labor Rela- 
tions Board, National Mediation Board and the 
Federal Mediation and Conciliation Service. 

% An authenticated text of the convention was 
transmitted by the President to the Senate 


Interior, 
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(Congressional Record, June 21, 1951, p. 7049) 
and to the House of Representatives (House 
Document No. 176, Congressional Record, June 
21, 1951, p. 7062) for the enactment of legisla- 
tion or such other action as the Congress might 
consider appropriate. 
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be inappropriate under our constitutional 
system since our constituent states, as a 
proper exercise of their police power, may 
exercise jurisdiction under certain condi- 
tions in the labor relations field. Thus, 
if this country were to enter into an inter- 
national treaty relating generally to the 
rights of workers to organize, it is not 
difficult to visualize the possibility of extin- 
guishing state jurisdiction and superseding 
conflicting state laws in the field under the 
provisions in Article VI of our Constitution 
making international treaties the supreme 
law of the land.” ' 

It is in recognition of such situations 
in federalized states that the ILO consti- 
tution so appropriately contains special 
provisions whereby federalized members 
are permitted a certain latitude in order 
to achieve internal compliance with the 
terms of a convention without the necessity 
of ratification of a treaty. Thus, by allow- 
ing federalized states to determine for 
themselves whether the terms of a conven- 
tion are appropriate for federal or state 
action, there arises no question of the pos- 
sibility, through ILO participation, of the 
loss of state jurisdiction over fields con- 
stitutionally reserved to them.” We are in 
a position to preserve the constitutional 
division of powers between our state and 


federal governments and yet remain a full 
participant in an effective program for the 
promotion of better conditions of labor and 
higher standards of living throughout the world. 


Conclusion 


While the principles and objectives of 
Convention No. 98 are substantially recog- 
nized in the laws of this country, never- 
theless its passage represents significant 
progress in promoting the institution of 
basic rights in many areas of the world. 
In this convention, government, worker and 
employer representatives of 62 nations have 
fashioned a framework of minimum rights 
and guarantees deemed necessary to foster 
peaceful industrial relations. This coopera- 
tive venture, it is submitted, provides rea- 
son to believe that, through the offices of 
this convention, the need for protection of 
workers’ freedom to associate will be more 
widely recognized, and that action will 
more likely be taken by countries whose 
laws may be deficient in that respect. To 
the extent that it fosters and encourages 
the growth of free trade unionism through- 
out the world, to that extent has the 
convention aided in strengthening a prime bul- 


wark against the expansion of totalitarianism. 
[The Endj 





REPORT ON JOB OUTLOOK 


America’s mobilization efforts have changed 
the employment outlook for nearly every 
type of job in the country, whether or not 
it is related to defense. In most fields, the 
number of workers needed has increased, 
but in some the mobilization impact has 
had the reverse effect. 


These facts run through a new 575-page 
edition of the Occupational Outlook Hand- 
book, released jointly by Secretary of Labor 
Maurice J. Tobin and Administrator of Vet- 
erans’ Affairs Carl R. Gray, Jr., and prepared 
by the United States Department of Labor’s 
Bureau of Labor Statistics, in cooperation 
with the Veterans Administration. 


The handbook contains complete reports 
on 433 occupations by which Americans 
earn their living. It demonstrates how the 
nation’s defense activities almost overnight 
have changed the immediate prospects in 


occupations ranging from college professors 
to foundry workers, and from farmers to 
insurance salesmen. 

In describing each of the many occupa- 
tions covered, the book does not limit itself 
to future prospects alone. Also included are 
descriptions of the job itself and informa- 
tion on training and required qualifications, 
earnings and working conditions. 

The Veterans Administration will use the 
book in counseling disabled veterans plan- 
ning vocational training. It also has been 
adopted for official use by all other federal 
agencies providing counseling services. High 
schools, colleges and community guidance 
services are expected to use it widely. 

Copies are available to the public, at $3 
each, from the Superintendent of Docu- 
ments, United States Government Printing 
Office, Washington 25, D. C. 





1% For a discussion of related problems with 
regard to self-executing and non-self-executing 
treaties, see Zechariah Chafee, Jr., ‘‘Federal 
and State Powers Under the UN Covenant on 
Human Rights.’’ 1951 Wisconsin Law Review 
389. 
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17 See an address entitled ‘‘The Legal Effect 
of Treaties in Municipal Law—The Special 
Position of Federal States,’’ by Edgar Turling- 
ton before the American Society of International 
Law on April 27, 1951, Congressional Record, 


» June 5, 1951, Vol. 97, p. A3426. 
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The Impact of Wage Stabilization 
upon Bargaining Practices 


By C. WILSON RANDLE 


WAGE STABILIZATION HAS 


IN SOME WAYS ABRIDGED 


NEGOTIATIONS, BUT, ACCORDING TO THE AUTHOR, IN 
MORE WAYS IT HAS IMPROVED BARGAINING TECHNIQUES 


SPECIALLY since the start of the 

Korean conflict, the American economy 
has been under strong inflationary pressure. 
Powerful motivating factors are present in 
the form of advance buying, relatively 
liberal credit, the defense program with its 
necessary claim upon productive facilities, 
unusually large peacetime governmental ex- 
penditures and a general over-all pros- 
perity. The end result has been a spiral 
of increasing wages and prices which has 
seriously threatened the stability of the 
economy. The government has therefore 
imposed a system of direct controls over 
wages and prices. We are witnesses to 
such an experiment twice within a single 
decade. As economists, this should be both 
interesting and significant, for we are in the 
enviable and unique position of having just 
acquired a strong experience background 
with which to judge the present endeavor. 
Careful retrospection is therefore most ap- 
propriate. 

Wage stabilization has left its indelible 
imprint upon collective bargaining. Its in- 
fluence has been diverse, of great moment 
and in most respects permanent. One can- 
not, of course, foretell what effects the 
present stabilization program will have 
upon negotiating practices. That they will 
be significant cannot be doubted. However, 
one may delineate and describe the changes 
wrought in bargaining practices and cus- 
toms by past efforts at wage stabilization. 
From this vantage point recognition of 
future changes will be more quickly and 
easily recognized. 

Of significance has been the tendency of 
the parties under a wage stabilization pro- 
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gram to shift disagreeable wage decisions 
to the stabilization agency. This is re- 
flected in a rash of “easy” agreements. The 
employer often “goes along” on a wage in- 
crease anticipating that the stabilization 
agency will deny all or most of it. The 
inclination prevails to rubber-stamp the 
union’s demands and let Washington do the 
worrying. In such cases, bargaining becomes 
a mockery and virtually nonexistent. This 
situation is accented when dispute settle- 
ment authority ig acquired to parallel the 
stabilization functions. When the parties 
reach a tough bargaining position or when 
an impasse is imminent, rather than give 
ground to allow agreement, a dispute is an- 
nounced. This, of course, saves face for 
the parties, but forces the stabilizing agency 
to issue orders in hundreds of cases which, 
under normal circumstances, would have 
been settled by wage bargaining. At other 
times, the parties agree to a so-called dis- 
pute because they believe their case will be 
handled with greater speed or will receive 
more favorable treatment. Occasions actu- 
ally exist where the parties did not go to 
the trouble of talking the issues over before 
submitting the dispute for third-party de- 
cision. This is indeed a far cry from their 
usual roles in wage bargaining. In fact, 
one can hardly dignify this type of conduct 
by calling it bargaining. It is a distortion of 
the process and injurious to constructive 
wage bargaining when undertaken. (One 
is tempted to observe that the employer, 
by willingly entering easy agreements or 
becoming a party to phony disputes, de- 
serves the strikes, slowdowns and work- 
stoppages with which he is greeted when 
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he tries to return to normal bargaining in 
the poststabilization period.) Thus, where- 
ever there exists a governmental entity em- 
powered to make wage decisions, the parties 
are likely to yield to the temptation to 
make it the scapegoat for onerous decisions. 
This voluntary abridgement of bargaining 
seems inherent and unavoidable under wage 
stabilization. 

Wage bargaining also shows a proclivity 
to become channelized or regimented under 
wage stabilization. This is partly induced 
by the mass of rules, regulations, policies 
and procedures to which the parties must 
adhere under a controlled wage system. 
Some of these rules provide the formula for 
the preparation of cases and some specify 
certain wage increases which may be given 
without approval. Thus, whether the parties 
seek approval for wage movements or make 
them without permission they must follow 
a legally prescribed channel. This robs 
collective bargaining of much of its free- 
dom. Wage negotiation is further straight- 
jacketed by precedent actions taken by the 
stabilization agency. Decisions must be 
made on hundreds of cases. In making 
these determinations, a series of precedents 
are developed. These are used as a guide 
or yardstick for handling still other cases. 
Thus there emerges a distinct and identifi- 
able pattern which becomes well known 
to both the unions and management. For 
example, it was common practice for the 
War Labor Board to award maintenance of 
membership where a dispute existed on 
shop status or to order a “one for one, two 
for five” vacation plan when that item was 
under disagreement. Since it was a foregone 
conclusion what the attitude of the board 
would be, the parties had a distinct tend- 
ency to negotiate the inevitable. In essence, 
this meant that wage bargaining merely 
adopted the same yardsticks which were 
utilized by the stablization agency. Thus 
wage negotiation was robbed of much of its 
initiative and originality. The freedom of 
wage bargaining to work out its own sal- 
vation was distinctly curbed. 

In addition to these broad effects, wage 
bargaining has been subjected to certain 
specific influences. An interesting example 
of this has been the birth and growth of 
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fringe issues. When further “direct” wage 
increases became difficult during World 
War II, the parties vigorously and inten- 
sively searched for weak spots in the stabi- 
lization structure. Their efforts bore fruit, 
and wage bargaining fanned out into the 
“never-never” land of fringes. Sick-leave 
plans, vacation benefits, health and welfare 
programs, extended and guaranteed work- 
weeks, call-in and call-back pay, differential 
and premium pay arrangements and a host 
of other like concessions were made. To 
this broad group the War Labor Board 
coined and applied the term fringe issues. 
Fringes grew at such a rate that they 
threatened the entire stabilization program 
and finally the government had to issue a 
“hold-the-line” order on fringes. From a 
prewar position of insignificance, they had 
grown to be “prevailing practice” in many 
areas of the country. Both their initiation 
and growth were largely the result of the 
wage stabilization program. Needless to 
say, this added great complexity and var- 
iety to wage bargaining. 


Wage stabilization has also aided in in- 
Stitutionalizing other wage bargaining prac- 
tices. For example, it helped to gain labor’s 
acceptance of incentive systems. As is 
well known, unions rather generally op- 
pose incentive wage systems because of the 
speed-up, the uneveness of wage payments 
and the added productivity accruing from 
such systems, which violates their “lump of 
labor” line of reasoning. Under normal bar- 
gaining circumstances, therefore, they would 
find incentive systems unacceptable. However, 
the War Labor Board adopted a somewhat 
lenient attitude towards the installation of 
incentives and a rather careless audit of 
their usage. Thus, the parties by negoti- 
ating a “pay by result” wage system were 
able to gain compensation increases not 
otherwise possible under the program. The 
unions succumbed to this lure and smothered 
their dislike in the materiality of wage in- 
creases. Thus, the stabilization program 
was responsible for a system of compensa- 
tion that would probably have never come 
into existence under normal wage bargaining. 


Job Evaluations 


Or take the case of job evaluations. 
Every stabilization program must take into 
account so called “intraplant” inequities or 
cases where certain job rates have grown 
or been pushed out of their proper relation- 
ship to other rates in the schedule. One 
of the best cures for intraplant inequities is 
job evaluation. The War Labor Board, at 
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least in the beginning, approved such plans 
without caution. Many of them proved to be 
disguised general wage increases. As a result 
of the board’s attitude, a flood of job evalu- 
ations resulted. They became woven into 
the industrial relations structure in signifi- 
cant fashion before the controls were tight- 
ened. Thus the stabilization program 
helped to install and generalize job evalua- 
tion. These leniencies of control had a 
decided influence in pushing wage bargain- 
ing into unexplored territories and in blaz- 
ing new bargaining trails. 


Wage stabilization also helped in spreading 
the cost-of-living argument throughout the 
structure of wage bargaining. The “Little 
Steel” formula, which was a cost-of-living 
adjustment, made the entire labor relations 
universe’ aware of the cost-of-living index 
and its possibilities in connection with wage 
increases. The current program has also 
followed through on this concept by mak- 
ing provision for cost-of-living or “esca- 
lator” increases. The _ institutionalization 
of this wage bargaining argument can largely 
be attributed to the influence of the wage 
stabilization program. 


“Prevailing Wage Argument” 


When one or more plants in a labor 
market area pay lower rates than compar- 
able plants, we say that an interplant in- 
equity exists. In a tight labor market, if 
uncorrected, this situation can lead to a 
genera] labor migration from lower- to 
higher-paying plants. It is conceivable, 
therefore, under absolute wage stabilization, 
that a vital defense plant might be denuded 
of necessary manpower. In consideration 
of such circumstances, a stabilization agency 
must derive an inequity formula which will 
allow the lower-paying industrial units to 
raise wages up to prevailing or going levels. 
In wage negotiations, this is generally 
termed “the prevailing wage argument.” 
The stabilization program has widened and 
strengthened the use of this argument by 
adopting it as a wage increase yardstick. 


Uniform Terminology 


The stabilization program has also created 
and made uniform a wage bargaining lan- 
guage or terminology. From World War 
II have come such terms as fringe issues, 
inter- and intraplant inequities, maintenance 
of membership, substandard and tapered 
increases, the basket approach, random 
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rates and many others. The present wage 
stabilization program has given us at least 
one new term—the tandem adjustment. In 
both programs, labor terminology has been 
written into the regulations and widely 
publicized. Both the coining of new terms 
and the adoption of uniform meaning for 
the old ones had benefited wage bargaining 
by providing a common vehicle of ex- 
pression. 


Wage Structure Improved 


One of the most constructive accomplish- 
ments of wage stabilization has been to 
bring order to the wage structure of Amer- 
ica. Prior to World War II, this structure 
was most haphazard and replete with “ran- 
dom rates.” Random rates are personalized 
and individualized with little if any basis in 
fact or reason. Proper wage relationships 
are ignored and job rates are forgotten in 
such structures. With the advent of the 
stabilization program, employers with ran- 
dom-rate structures were unable legally to 
move their employees and hence were 
forced to put their houses in order. Con- 
version of either single rates or wage-rate 
ranges became necessary. Wage structures 
were materially improved. Wage bargain- 
ing was thus able to operate within a sounder 
environment. The structure was also af- 
fected in another way. When the pinch of 
controls became severe, many parties agreed 
to convert single-rate structures to wage- 
rate ranges. Unions, of course, do not 
normally approve of wage-rate ranges be- 
cause of the inherent wage partisanship in- 
volved. However, in such a conversion, a 
wage advantage of about 10 per cent over 
single rates could be obtained. Thus wage 
stabilization encouraged changes in the 
character of the structure. Utilization of 
the wage-rate range brought further re- 
forms. The parties, for example, were 
forced to negotiate a plan of intrarange 
movement for employees. Management, of 
course, favored progression on merit, and 
the union favored a time or automatic basis. 
Sometimes one prevailed and sometimes 
the other. Quite often, also, a combination 
plan involving both merit and length of 
time was agreed upon. The important thing 
was that wage stabilization regulations in- 
sisted on some formal plan for employee 
movement within the range. This brought 
further order to the wage structure and 
gave bargaining an opportunity to operate 
in a constructive fashion. To summarize 
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this point, wage stabilization significantly 
altered the wage structure by eliminating 
random rates, encouraging the creation of 
wage-rate ranges and insisting upon formal 
and ordered plans for intrarange employee 
progression. 

Collective bargaining may be _ either 
broadly or narrowly considered. If we 
adopt the more extensive point of view, 
bargaining is composed of four principal 
segments—contract negotiation, grievance 
settlement, arbitration and conciliation and, 
possibly, strikes and lockouts. Upon each of 
these parts, wage stabilization has exerted 
a significant influence. As previously pointed 
out, wage stabilization has established a 
number of bench marks or standards for 
contract negotiation. In addition, it has 
been necessary to negotiate contracts with- 
in a legally defined framework—subject, of 
course, to numerous restrictions, limitations 
and ceilings. The freedom of bargaining has 
thus been somewhat abridged in contract 
formation. This has not been without its 
advantages. During periods of wage stabi- 
lization, virtually every contract must be 
scrutinized to insure conformance with 
stabilization regulations. This has made 
orderly documents out of formerly rather 
nondescript items. In addition, a uniform- 
ity both of wages and fringes has resulted. 
From a competitive point of view, this has 
definite advantages. The stabilization pro- 
gram has also been constructive in insisting 
that contracts contain grievance clauses ade- 
quately formed for functional efficiency. 
This had made possible the settlement of 
wage grievances with a minimum of in- 
dustrial friction. But in addition it has 
educated the parties to the continuing func- 
tion of bargaining in handling day-by-day 
operational problems. 

As important as was this contribution to 
peaceful labor relations, it was no more 
important than the board’s sponsorship of 
arbitration. Since the War Labor Board 
itself was a body of compulsory arbitration, 
its own entity was a means of publicizing 
and making popular the third-party tech- 
nique. But even of more value was the 
board’s insistence on arbitration as a terminal 
point in the grievance procedure. Furthermore, 
numerous tripartite panels and arbitrators 
were sent out or recommended by the 
board. Hundreds of disputes were settled in 
this manner. The incidence of all this 
arbitration experience was such as deeply 
to ingrain this mode of dispute settlement 
in the industrial relations conscience of 
America. This was perhaps the greatest 
single influence in gaining acceptance for 
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arbitration as an efficient mode for quieting 
industrial conflict. The presence of arbitra- 
tion clauses in the overwhelming majority 
of prevailing contracts attests both to the 
permanence and constructiveness of this 
influence. 


Specific Effects 


For purposes of review and emphasis, 
let us look again at the specific effects of 
wage stabilization upon wage bargaining. 
It has: 

(a) Helped to create and spread fringe 
issues. 

(b) Encouraged 
centive systems. 

(c) Aided the introduction of job-evalu- 
ation plans. 

(d) Made popular and gained widespread 
acceptance for the cost-of-living wage pleas. 

(e) Bolstered the prevailing wage argu- 
ment and given it recognized status. 

(f{) Created and made uniform a bargain- 
ing terminology. 

(g) Brought order to previously chaotic 
wage structures. 

(h) Encouraged the introduction of 
wage-rate ranges and formal plans for in- 
trarange employee progression. 

“(i) Provided standards for contract ne- 
gotiation and format. 

(j) Established and encouraged the use 
of grievance procedures. 

(k) Given inspiration to the establish- 
ment and usuage of arbitration. 

(1) Significantly reduced man-days lost 
through strikes and lockouts. 


the acceptance of in- 


If we look backward to the general influ- 
ences discussed in the early part of this 
paper and thence to these specific effects, 
there is no more adequate testimony of the 
imprint of wage stabilization upon wage 
bargaining. In some ways it has abridged 
negotiations, but in even more ways it has 
constructively assisted and improved bar- 
gaining techniques. Only one other point 
needs to be made. The interdependence 
and complexity of our economy is such 
that the people sit today as a third party 
to collective bargaining along with unions 
and management. The wage stabilization 
programs have done a superb job in edu- 
cating the public to this new role and new 
responsibility. Without these programs, 
ignorance and prejudice would prevail, 
where now there exists at least a glimmer 
of understanding. [The End] 
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Union Security Under Taft-Hartley 


By WALTER L. DAYKIN 





ONE OF THE MAIN FUNCTIONS OF TAFT-HARTLEY, SAYS MR. DAYKIN, 
IS TO EQUALIZE BARGAINING POWER BY CURBING THE POWER OF 
UNIONS. THE AUTHOR IS PROFESSOR OF LABOR ECONOMICS AND 
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NION SECURITY was given a high 
and significant status under the Na- 
tional Labor Relations Act. This could 
be expected because the law was designed 
to allow workers to go into unions of their 
own choosing without any interference on 
the part of management and because col- 
lective bargaining in reality became a 
national policy under the statute. The Na- 
tional Labor Relations Act especially pro- 
tected contracts incorporating the closed 
shop and contracts that required member- 
ship in a union as a condition of employ- 
ment, namely the union shop. Under the 
statute a union was eligible to negotiate and 
maintain either the closed shop or the 
union shop if it represented the majority 
of the employees in the bargaining unit; 
therefore majority representation was the 
only limiting factor as far as the establish- 
ment of either of these types of union se- 
curity was concerned. The Board also 
held that preferential hiring, membership 
maintenance and compulsory check-off were 
lawful because the greater included the lesser. 
An analysis of the Taft-Hartley amend- 
ments clearly reveals that the statute 
respected the union institution. In the 
findings and policies of the act (Section I) 
the law states: 

“The inequality of bargaining power be- 
tween employees who do not possess full 
freedom of association or actual likerty of 
contract, and employers who are organ- 
ized in the corporate or other forms of 
ownership association substantially burdens 
and affects the flow of commerce, and tends 
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to aggravate recurrent business depressions, 
by depressing wage rates and the purchas- 
ing power of wage earners in industry and 
by preventing the stabilization of competi- 
tive wage rates and working conditions 
within and between industries.” 


This statement implies, if it does not state 
explicitly, that unions are serving a valuable 
function in the American economy. They 
have been instruments to equalize bargain- 
ing power, and thus allow wage earners 
to receive a bigger share of the values pro- 
duced in the economic processes, or tc re- 
distribute income. By so doing, unions 
have been agents to distribute more equi- 
tably the wealth, in the long run, in the 
United States. Unions have, by equalizing 
bargaining power, prevented the depressing 
of wage rates and the purchasing power of 
workers, thus preventing at least one aggra- 
vation of business depressions. This rea- 
soning recognizes the value of maintaining 
the purchasing and consuming power of the 
laborers and emphasizes the consumption 
function of income. 

However, in its treatment of unionism 
this law is confronted with the gigantic 
task of protecting the employer, the worker 
as an individual, the union and the public. 
Its objective is to create industrial peace, 
and this can be accomplished by encourag- 
ing the parties in the area of industrial 
relations to understand and respect each 
other’s rights and in all of their behavior 
to recognize that the safety, health and 
interest ef the public are paramount. The 
amendments to the National Labor Rela- 
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tions Act assume that equality of bargain- 
ing power is essential to industrial peace, 
that the unions through their functioning 
have created a disequilibrium in the area 
of bargaining relations and that it is there- 
fore necessary to curb the power of unions 
in order again to equalize the bargaining 
activities between management and labor. 
In order to realize this goal the statute 
makes it more difficult for the union in- 
stitution, which in its findings it eulogizes 
as a valuable instrument for stabilizing the 
economy, to exist. 


Closed Shop 


Obviously one of the main functions, 
then, of the Taft-Hartley amendments is 
to curb the power of labor unionism. One 
limitation placed by the amendments upon 
the power of unions is the restriction of a 
well-established practice of labor organiza- 
tions, obtained through trade agreements, 
to secure the discharge of employees who 
were expelled from unions. The act at- 
tempted to accomplish this goal in at least 
three different ways: (1) by completely 
abolishing the closed-shop type of union 
security which limited new employees to 
union members, (2) by permitting union- 
shop contracts, which make joining a union 
and remaining a union member conditions 
of employment, only after an authorization 
election makes such contracts valid, and 
(3) by allowing the union functioning under 
a legal union-shop security contract to 
expel members and secure their discharge 
only on the grounds that the expulsion was 
due to the failure to pay periodic dues and 
initiation fees. It is also obvious that Sec- 
tion 14 (b), which allows more rigid union- 
security provisions in state laws to take 
precedence over the provisions in the fed- 
eral statute, may result in weakening the 
operation of unionism. 


One of the major objectives then of this 
statute was completely to outlaw or abolish 
the closed shop or any form of union se- 
curity that makes union membership a 
prerequisite to being hired for employment. 
The National Labor Relations Act included 
a provision in Section 8 (3), allowing con- 
tracts to be negotiated with unions, which 
made union membership a condition of 
employment and this was interpreted to 
legalize the closed shop. In the Taft- 
Hartley Act the term closed shop is not 
mentioned; but this statute in Section 8 
(a) (3) omits the provision legalizing the 
closed shop, so this type of union security 
becomes unenforceable. It has been con- 





tended that while the closed shop is barred 
by the omission of the protective proviso 
there is nothing in the statute to prevent 
the union and the employer from signing 
a closed-shop agreement except that the 
parties would not be able to enforce it; 
however, it will be seen that the Board 
has not always agreed with such reasoning. 
It has been so interpreted in the admin- 
istration of the Taft-Hartley law that the 
unenforceability and the illegality of the 
closed-shop contracts make unlawful the 
hiring halls, preferential shops, union refer- 
rals and the union shop or membership 
maintenance if these are combined with 
preferential hiring. 

In administering this phase of the law 
dealing with closed-shop agreements, the 
Board has held that it is an unfair practice 
or interference for an employer to sign 
such an agreement. If the employer and 
the union enter into a closed-shop con- 
tract the Board is empowered to issue an 
order against the employer to cease inter- 
fering with employee rights by making 
such agreements, and to order him to with- 
draw recognition from the union; par- 
ticularly is this true if the closed-shop 
contract is made with an independent union 
in an effort to defeat a national union, 
because the making of such an agreement 
is equal to domination. A plea that the 
clause was not enforced will be disregarded 
by the Board. A local union was held 
guilty of bargaining in bad faith or of 
refusal to bargain by insisting that a 
closed-shop clause be in the contract, 
because the closed shop is an illegal con- 
dition of employment. In other cases the 
Board has ruled that it is a violation of 
Sections 8 (b) (1) and 8 (b) (2) of the 
act to attempt through strikes to force 
employers to conduct bargaining relations 
in terms of a scheme which was designed 
to create and maintain the closed shop and 
to discriminate against nonunion men. Such 
conditions of employment demanded by the 
union as hiring only union foremen and 
delegating powers of settling grievances | 
to these foremen would lead to the closed 
shop. The fact that the employer did not 
affirmatively resist these demands was con- 
sidered immaterial because existence of 
coercion is not dependent upon a determi- 
nation of the actual effect of such coercion. 


Preferential Hiring Systems 


The Board, in dealing with the problem 
of union security, has been confronted with 
the issues of preferential hiring and hiring 
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halls and the extent to which an employer 
can accept such union security provisions 
in a contract. A contract which obtains 
the employer’s cooperation in urging em- 
ployees to become members of a union, 
retain their membership and pay dues is 
no violation of the statute. Neither is a 
provision or clause in a contract which 
requires the company to notify the union 
of vacancies but permits the employer to 
fill the vacancies from among all the em- 
ployees applying for the jobs an illegal 
union-security provision. A contract, if it 
merely requires employers to notify the 
union of vacancies and if when requested 
the union agrees to supply workers, is not 
an illegal hiring hall arrangement because 
there is no written or oral contractual rela- 
tion or obligation that workers will be 
obtained from the union or that only union 
members will be hired. An agreement 
among employees to remain members of the 
union in good standing for the duration of 
the contra¢t is not an illegal union-security 
provision if the contract does not contain 
a union-security provision discriminating 
against nonunion persons as far as hiring 
and employment relations are concerned. 
In fact, the agreement in this case was one 
made among employees and was not a part 
of a bargaining agreement made by the 
union and the company; it imposed no 
obligations upon the employer. 

Before a contract can be invalidated the 
employer must have knowledge that the 
union will use the union-shop contract to 
discriminate against employees who are in 
a rival union. The mere possibility that 
the contracting union might use the con- 
tract to discriminate is not adequate to 
invalidate the agreement. On the other 
hand, an agreement by an employer to give 
preferential treatment in hiring to union 
members or a contract containing a prefer- 
ential hiring clause is illegal even if the 
union has won a union-shop authorization 
election, or regardless of the fact that the 
execution of a union-shop security agree- 
ment is authorized in a Board election as 
specified in Section 9 (e) (1). Such a 
preferential-employment agreement goes 
beyond the form of union security per- 
mitted by law and cannot operate as a bar 
to a rival union’s petition for a representa- 
tion election. 

It has been further held by the Board 
that the mere entering by an employer into 
a contract containing an illegal union- 
security clause violates Section 8 (a) (1) of 
the statute. A clause requiring that prefer- 
ence in hiring be given to union members 
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goes beyond the union security permissible 
in the law. It is not necessary to see if 
the clause has been enforced because the 
mere execution of such a clause is illegal 
in that it unlawfully interferes with the 
rights of employees. The employer argued 
that the execution of the contract should 
not be held to be unlawful interference by 
him when there was no comparable finding 
against the union, The Board held that no 
charge had been filed against the union and 
that the law does not prohibit in Section 
8 (b) (1) (A) interference by unions, but 
that this section was intended to eliminate 
restraint and coercion, that is, physical 
violence and threats of economic reprisal 
by the union. 


Board's Rulings 


In the Hawley and Hoops, Inc. case, 83 
NLRB 371 (1949), the company executed 
a contract which stated that if the employer 
needed employees he would give full con- 
sideration to union members. If the 
union was unable to furnish employees 
24 hours after the request, the company 
could hire other than union members. 
These new employees must make appli- 
cation to join the union within 30 days 
after employment and the union men could 
refuse to work with nonunion members 
without violating the contract. The Board 
ruled that such a preferential hiring clause 
would still be illegal even if the contract 
clause did not require preferential hiring of 
union men specifically, if such was the “clear 
effect” of the clause, that is, if the clause 
resulted in giving differential treatment in 
hiring to union men by inference rather 
than by expressly requiring union men to 
be hired. The Board stated that prefer- 
ential hiring would not be allowed to a 
union that had legally qualified to execute 
a union-shop agreement or contract; there- 
fore, the Board puts preferential hiring as 
a type of union security above the union shop. 


In another case the Board held illegal 
an employer’s refusal to hire seven ap- 
plicants who were not referred to him by 
the union in accordance with the terms of 
an agreement whereby the union was to 
furnish all employees necessary to finish 
the job, since the intent and effect of such 
activity was to allow the union to hire 
employees and to require all employees to 
be members of the union. The Board re- 
jected the employer’s defense that on the 
day the applicants applied there was no 
work available, because the employer ex- 
pected in a very short period to have work 
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available. Applicants had made their first 
request for employment and were informed 
of the company’s hiring policy; therefore 
they were not required to make useless or 
continuous reapplications in order to estab- 
lish discrimination. In the second place, 
the company contended that the Board 
should recognize the general practice and 
custom in the construction industry. This 
was rejected on the grounds that Congress 
had made such hiring practices unlawful 
and that the Board had no right to make 
exceptions because the illegal practices were 
sanctioned by custom before the amend- 
ments became operative. 


Status of Hiring Halls 


In dealing with the problem of hiring 
halls, institutions to promote preferential 
hiring, it should be recognized that there 
is nothing in the Taft-Hartley Act which 
would prohibit an employer and a union 
from agreeing that new workers be re- 
cruited through such halls; in other words, 
hiring halls are not in themselves illegal. 
The only prohibition in the act is one that 
bars a hiring hall that functions to dis- 
criminate against nonunion employees. The 
tests of legality of hiring halls are that they 
must be committed to nondiscrimination 
and that they must be conducted without 
discrimination; that is, these halls must 
give job opportunities to union and non- 
union men alike. 


For example, the National Labor Rela- 
tions Board has recently ruled that a union 
violated the law by entering into and ac- 
tually participating in enforcing contracts 
which compelled the employer to give 
preferential treatment in hiring to its mem- 
bers and to secure employees through the 
union office. However, in this same case 
the Board held that the union’s contract 
proposal in terms of which the companies 
were to hire unlicensed personnel through 
the union office, and give preference to 
those now employed by the companies and 
those having seniority because of having 
been employed by the companies two years 
before, was not a violation of the law. The 
Board based its reasoning upon the follow- 
ing facts: (1) the contract required the 
union to administer the hiring procedure 
disregarding membership and nonmember- 
ship in a union; (2) the contract did not 
require that men remain members of the 
union after being employed; and (3) the 
proposed contract contained a provision or 
a pledge that the union would not discrimi- 
nate on the basis of union membership. 
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On other occasions the Board has held 
that the union, by insisting upon hiring 
hall provisions in the contract, has violated 
the statute. The union, for instance, in 
the National Maritime Union of America 
case, 2 CCH Lazpor LAw Reports (4th Ed.) 
7 8047, 78 NLRB ‘971, by insisting upon a 
hiring hall provision, engaged in an unfair 
labor practice within the meaning and in- 
tent of Section 8 (b) (2), and was also 
guilty of refusal to bargain. It was clear 
in this case that the hiring hall clause in- 
sisted upon by the union was, for all prac- 
tical purposes, intended to discriminate 
unlawfully against nonunion members in re- 
gard to hiring and tenure of employment. 
Also, engaging in a strike to force the 
employer to include the hiring hall provi- 
sion in the contract violated Section 8 (b) 
(2) of the statute because the work stoppage 
was used to reach an unlawful objective, 
namely the violation of Section 8 (a) (3). 
In another case it was considered illegal 
to engage in or threaten to engage in a 
strike to force the inclusion of an unlawful 
hiring clause in the contract or to insist 
upon a closed-shop agreement. Here the 
Board could see no substantial difference 
between an actual strike or a threat of 
strike action supported by a majority vote 
of the union membership to force the per- 
formance of illegal behavior on the part of 
the employer. Peaceful picketing to force 
discriminatory hiring is unlawful because 
picketing for an illegal objective is not a 
legal exercise of the constitutional right of 
free speech. 


Rigid insistence upon hiring hall provi- 
sions that will discriminate against non- 
union employees may constitute a refusal 
to bargain in good faith and therefore 
violate Section 8 (b) (3) of the statute 
because this behavior is coercive. The 
union cannot defend its refusal to bargain 
on the grounds of employer bad faith when 
the union breached its obligation to bar- 
gain by insisting upon the inclusion of an 
illegal hiring hall provision in the contract. 
It was reasoned by the Board that absence 
of good faith by one party may make it 
difficult, if not impossible, for the continu- 
ance of negotiations, but this would not 
create a situation in which the other party’s 
good faith could be tested. In the law 
there is no single standard; consequently 
it is mandatory for the union to bargain in 
good faith. However, as long as the union 
maintained its position of forcing the illegal 
provision in the contract, even apart from 
any question of employer good faith, no 
valid or enforceable agreement could be 
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reached within the meaning of the law 
because any clause in a contract calling 
for discrimination against nonunion em- 
ployees would require the employer to 
violate Section 8 (a) (3) of the statute. 
However, merely making a demand dur- 
ing negotiations will not be ruled to be bad 
faith unless there is an intention on the 
part of the union or management to avoid 
reaching an agreement. 

The insistence upon the inclusion or the 
continuation of' an illegal hiring hall provi- 
sion in the contract is not unlawful, because 
a mere attempt to secure such a clause does 
not amount to coercion or restraint. If an 
illegal preferential hiring clause is in the 
contract, neither an oral agreement by the 
parties involved that the clause is to re- 
main inoperative until the Taft-Hartley 
Act is repealed, nor the fact that it never 
has been enforced, cures the illegality, and 
the contract cannot act as a bar to a repre- 
sentation election. Separation clauses nullify- 
ing anything in the contract in violation 
of the law do not nullify illegal preferen- 
tial hiring clauses; the very presence of 
such provisions in the contracts acts as a 
restraint upon any employee who would 
want to leave the union. 

A circuit court has upheld the Board’s 
ruling that a union, by striking to force 
an employer to incorporate a hiring hall 
provision in the contract which gives prefer- 
ence to union men in the employment rela- 
tions, violates Section 8 (b) (2) of the act. 
This section forbids unions to attempt 
through coercion to cause the employer to 
discriminate against employees on the basis 
of membership or nonmembership in a 
union. The court did not pass upon the 
legality of hiring halls only as they func- 
tioned to discriminate against nonunion 
members. This ruling by the court also 
recognized that on its face the hiring hall 
provision did not require the companies 
to discriminate in favor of the maritime 
union, even though the record in the past 
established the fact that the hiring hall 
in practice and operation had resulted in 
discrimination against nonunion men and 
had encouraged membership in the Na- 
tional Maritime Union. Therefore, the 
company was justified in its feeling that 
such discrimination would continue if it 
was forced to hire workers furnished by 
the union. The union substantiated its 
position for requiring hiring halls on the 
basis of the economic facts which gave rise 
to these institutions in the maritime in- 
dustry. It was contended that the peculiar 


nature of maritime employment required 
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the union to regulate, if not control, the 
supply of labor, in order to avoid favoritism, 
graft and indignities which have been asso- 
ciated with obtaining jobs in the industry. 
Also, hiring halls are valuable to both the 
worker and employer for a fair rotation of 
jobs and the maintenance of an even supply 
of labor. 

The court held that its duty is to admin- 
ister the law as written if the legislative 
purpose is plain and not to deal with the 
wisdom of the provisions. In this section 
of the law the purpose was plain and there 
was no room for “judicial lawmaking”’; so 
the court administered the law as written. 
Congress had determined that hiring halls 
discriminating against nonunion workers 
were against public interest and that this 
interest required the banning of such sources 
of employment. Therefore, it was no vio- 
lation of the right of self-organization for 
the Board to define as unfair practices any 
efforts, such as strikes, of a union to force 
an employer to include in a contract provi- 
sions which either expressly or in actual 
performance made union membership a 
condition of employment. 


Union Shop Permitted 
Under Certain Conditions 


The Taft-Hartley statute permits a limited 
form of union-shop security. In fact, the 
union and the employer can effect agree- 
ments which make union membership com- 
pulsory or mandatory as a condition of 
employment after 30 days or after effec- 
tive date of the contract, whichever is later, 
if certain conditions are met. These con- 
ditions are: (1) the union must be free of 
company domination and support; (2) the 
union must be an authorized or certified 
representative of a majority of the workers 
in the unit when the agreement is reached 
or made; (3) a union-shop provision can 
be incorporated into the contract only after 
it has been authorized by a majority of 
those eligible to vote in an election con- 
ducted by the National Labor Relations 
Board, the result of which has been cer- 
tified either by the Board or the regional 
director; (4) the petition for such an elec- 
tion must be accompanied by evidence that 
it is supported by 30 per cent of the affected 
employees; and (5) the union petitioning 
for the election must have conformed to the 
non-Communist and registration procedure 
outlined in the law. Under certain cir- 
cumstances the unions are subject to de- 
certification elections. It is obvious that 
these restrictions function to prevent union 
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control of the selection of employees and 
they permit the employer to hire without 
regard to union membership or nonunion 
membership. 


Violations of Section 8 


In terms of the amendments the employer 
by renewing a contract containing an illegal 
union-shop security clause after the effec- 
tive date of the amendments imposes a 
restraint upon his employees desiring to 
refrain from union activities and as a re- 
sult violates Section 8 (a) (1). A contract 
executed after the effective date of the 
amendments, containing an illegal union- 
shop security clause, is invalid as a defense 
against unfair practices. A union violates 
the law by attempting and causing em- 
ployers to execute an unauthorized union- 
shop agreement and thereby discriminate 
against some employees. In Jones & Laugh- 
lin Steel Corporation, 2 CCH Lasor Law 
Reports (4th Ed.) § 8956, 83 NLRB 916, 
enf’d as mod. under the name /nternational 
Union, United Mine Workers of America, et 
al. v. NLRB, 18 Lapor Cases § 65,881, 184 
F. (2d) 392 (CA of D. C., 1950), it was 
held that the union violated Section 8 (b) 
(2) of the act by causing the employer to 
agree to an unauthorized union-shop con- 
tract. The union had not been certified 
by the Board after an election, and this is 
a necessary requirement before the union- 
shop clause can become valid. Not only 
was the contract itself illegal but the strike 
to enforce the contract containing the illegal 
clause was unlawful as well because the 
work stoppage attempted to realize an 
illegal objective. The United Mine Workers 
Union argued that Section 8 (b) (2) of the 
statute applied only to actual or attempted 
discrimination against employees and not 
to just a mere execution of a union-shop 
agreement, and that the authorization re- 
quired by the law to conclude a union shop 
agreement is only a “formalistic detail” and 
is not essential to the validity of the agree- 
ment. This approach was rejected by the 
Board which reasoned that the union was 
responsible for living up to all the require- 
ments of the statute. The United States 
Supreme Court, by upholding the validity 
of state legislation outlawing discrimination 
in employment on the basis of union mem- 
bership, substantiates the philosophy of the 
Board. 


Elections 


As stated previously, the union-shop type 
of security is permissible if it is certified 
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after an authorization election conducted 
by the National Labor Relations Board. 
Existing collective bargaining agreements 
are not factors to be considered in de- 
termining whether or not a union-shop 
authorization election shall be held. A con- 
tract containing an illegal union-security 
and check-off clause cannot bar an election 
even if construed as an extension of a con- 
tract made before the passing of the Taft- 
Hartley law, because the extension of the 
contract was made after the law was passed 
and therefore comes under its jurisdiction. 
A contract made or executed after an elec- 
tion was requested by a rival union is no 
bar to an election even though the em- 
ployer and union wanted an exception 
because it was their first contract. The 
only prerequisites to holding such an elec- 
tion are (1) that the union present docu- 
mentary evidence that at least 30 per cent 
of the employees in the unit desire it to 
negotiate and execute a union-shop con- 
tract and (2) that no question of repre- 
sentation exist. 

The Board has further held that a union- 
shop election cannot be held among em- 
ployees until a representative number is 
employed. The seasonal nature of an in- 
dustry may allow, if an election is held at 
certain times requested, the small group of 
employees to bind the much larger group 
of employees during the peak season. A 
contract between a company and a union 
which had eight months to run was not a 
bar to an election because at the time of the 
execution of the contract the employer had 
in his employ only a small fraction of the 
expected number of employees needed un- 
der his planned and certain expansion pro- 
gram. The employer engaged in interference 
by agreeing with the union, prior to the 
effective date of the National Labor Rela- 
tions Act amendments, to include prospec- 
tive employees at the employer’s contemplated 
plant under the existing union-shop 
agreement or contract covering employees 
at another plant; and by later requiring 
employees at the new plant to join the union. 

However, a substantial increase in the 
size of the unit since the execution of the 
contract, if no significant change is made 
in the nature and scope of the appropriate 
bargaining unit, will not prevent the con- 
tract from barring a representation election. 
The Board has held that its established 
rule that the failure of eligible voters to 
cast ballots in representative elections is not 
cause to set aside the election where a rep- 
resentative number of employees voted, can 
be applied to union-shop authorization elec- 
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tions. Therefore the failure of one eligible 
voter to vote in a union-shop authorization 
election because of his working schedule, 
where the union shop received one less vote 
than the required majority, was not ade- 
quate to set aside the election. 


After certification for union-shop security 
the company is legally required to bargain 
with the union over the matter. An elec- 
tion under Section 9 (e) (1) is to confer 
general authority upon the bargaining rep- 
resentatives to execute an agreement con- 
taining a union-security provision as permitted 
by the law. The question as to whether 
an agreement should contain a union-shop 
provision, and the precise form it shall as- 
sume, is left to the parties engaged in the 
collective bargaining process. The Board 
has held that an employer refused to bar- 
gain and engaged in interference by threat- 


ening to evict employees from the company” 


homes if they struck for the union-shop 
bargaining demands, and by threatening to 
close the plant rather than contract for a 
union shop. A circuit court held that a 
company engaged in an unfair practice by 
refusing to bargain with a certified union 
with reference to union security. In this 
case union security was considered as a 
condition of employment within the mean- 
ing of Section 9 (a) of the act. However, 
the employer does not have to grant the 
union shop and will not be guilty of refusal 
to bargain in good faith by insisting upon 
an open-shop contract if he has discussed 


. the issue of the union shop and if the union 


negotiators understand the company’s posi- 
tion and have had an opportunity to meet 
the arguments of the company. 


Board's Rulings Consistent 
on Union-Security Provision 


The Board has been consistent in its rul- 
ings in determining the status of a union- 
shop contract as a bar to an election or 
determination of representation. If no 
authorization election has been held a con- 
tract cannot act as a bar to representation 
proceedings because the union is not au- 
thorized to execute a union-shop agreement. 
Even an automatic renewal contract exe- 
cuted before the National Labor Relations 
Act amendments does not bar a determina- 
tion of representation, even if renewed after 
the passing of the Taft-Hartley Act, if the 
contract provided for membership mainte- 
nance without the union’s being authorized, 
as provided in the law in Section 9 (c) (1), 
to execute such a union-security provision. 


Union Security 





A membership-maintenance clause in a 
contract which is not the result of an au- 
thorization election, even though in force 
or operation for only 90 days instead of the 
length of the contract, is invalid. A United 
States district court has held that the 
United Mine Workers of America cannot 
force the employer to discharge employees 
who do not join the union or who lose 
union membership. The court ordered the 


. union to cease forcing the various compa- 


nies to sign union-shop agreements not 
authorized by Board-conducted elections. 
The United Mine Workers. of America 
could not have an election because its offi- 
cers had not signed the non-Communist 
affidavit. This ruling is left in effect because 
the United States Supreme Court recently 
refused to review this case. 


A contract, even if an authorization elec- 
tion has been legally held and the union 
involved has been certified, is ineffectual 
as a bar to an election if it incorporates a 
union-security clause which exceeds the 
limited form of union security privileged in 
the law. The Board has held that a union- 
shop provision in a contract exceeds the 
law or goes beyond the limited form of 
union security allowed in the law and is 
invalid if the provisions of the contract 
require the employer to give preferential 
treatment to union members in hiring, pro- 
motion and retention, if the contract con- 
tains preferential-employment, work-permit 
or hiring hall provisions, or if the contract 
requires membership in a union of all em- 
ployees in the unit as a condition of employ- 
ment without regard to the 30-day period 
specified in the law. In this case the union 
had filed a non-Communist pledge, had 
won an authorization election and had been 
duly authorized to execute an agreement 
with the company for a union shop. How- 
ever, a union-shop contract calling for 
persons to join the union after the comple- 
tion of 22 days worked was not illegal 
because in practice 22 working days are 
seldom completed in !ess than 30 calendar days. 


In C. Hager and Sons Manufacturing Com- 
pany, 2 CCH Lapor Law Reports (4th Ed.) 
{ 8320, 80 NLRB 163, the contract provided 
for a union shop on a 15-day basis, for 
membership maintenance and for a compul- 
sory check-off without written authorization. 
These clauses dealing with the union shop 
and membership maintenance violated Sec- 
tion 8 (a) (3) because no election had been 
requested and even if one had been requested 
it could not have been held because the 
union had not complied with the filing re- 
quirements contained in Sections 9 (f), (g) 
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and (h). Also, Section 302 makes the 
check-off without written authorization ille- 
gal and a misdemeanor. The contract could 
not act as a bar to a representation election 
even though no action had been taken by 
the parties to make the contract effective 
or to give effect to the provisions. The 
very existence of an illegal union security 
provision in an agreement acted as a re- 
straint upon those desiring to stay out of 
the union and thus violated Section 7 of the 
statute. Here in this case much emphasis 
is placed upon the point that the mere 
existence or the very presence of an unauthor- 
ized union-security provision in a labor 
agreement invalidates the entire contract 
for all purposes of the act and consequently 
the contract is no bar to a decertification 
election because the illegal clause acts as a 
restraint and taints the contract. 


Effects of Illegal Provisions 


In administering the problem of union 
security the Board has been confronted 
with attempts of both the employer and 
the union to maintain illegal clauses in 
contracts through various devices. The Board 
has generally held that any illegal clause 
must be eradicated entirely or made impo- 
tent if the union and management expect 
to engage in collective bargaining relations. 
All rescissions of unlawful union-security 
clauses must be in writing and signed by 
both parties to the contract and executed 
prior to a rival union petition in order to 
become a bar to a rival election. Even the 
execution of a new contract containing sim- 
ilar provisions as were included in the old 
agreement but omitting the unauthorized 
union-security clause would not make either 
the original contract or the new agreement 
function as a bar to a representation elec- 
tion. The old agreement incorporating the 
illegal provision .was agreed to before the 
rival union’s petition for an election and 
the revised contract eliminating the unlawful 
union-security clause was executed after the 
petition; thus tardy compliance with the 
requirements of the law prevented the con- 
tract from acting as a bar to the rival 
union’s election. 


The Board has held ineffective saving 
or severability clauses contained in an un- 
authorized union-shop contract unless the 
illegal union-shop provision is in actuality 
suspended by the saving clause incorporated 
in the contract. In the main, these saving 
clauses do not clearly and specifically deter 
the application of the unlawful union-shop 
provision but they are allowed to be con- 
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trolling and operate until the legal proce- 
dures nullify them. For example, the Board 
ruled that a severability clause stating that 
any phase of the contract which is con- 
trary to any federal or state law is null and 
void does not make the contract conform 
to the law to save the agreement from the 
taint of illegality and is not adequate to 
make the contract a bar to an election. 


Furthermore, a severability clause in a 
supplemental agreement, nullifying any pro- 
vision of the original contract which violated 
any state or federal law, was not adequate. 
The Board held that the union-security pro- 
vision was in effect unless and until the 
proper tribunal declared it invalid. Also 
the Board has reasoned that an illegal pro- 
vision in a contract is effective even though 
no action has been taken since the incor- 
poration of the provision, and it would 
retain this status until the proper tribunal 
determined otherwise. A mere announce- 
ment to some of the affected employees that 
the illegal provision would not be enforced 
as long as the Taft-Hartley law remained 
in effect did not remove the taint of ille- 
gality of the unlawful provision. The con- 
tract must, if it meets the requirements 
of the statute, contain a clause deferring 
application of the union-shop provision. If 
the saving clause attached to an illegal union- 
security provision is to defer the application 
of the provision it is a bar to a representa- 
tion election, but if it functions to postpone 
the issue of its legality for future determi- 
nation by some proper tribunal, then the 
contract is no bar to an election. 

In Roosevelt Oil and Refiming Corporation, 
2 CCH LaABor Law RePorts (4th Ed.) § 9204, 
85 NLRB 965, the Board ruled that a letter 
from the contracting union’s business agent 
suspending operation of an unauthorized 
union-security clause was inadequate to 
save the other parts of the contract and to 
prevent a rival union election. This would 
be true even though the suspension became 
effective between the union and manage- 
ment. The “mere existence” of the illegal 
clause might have a restraining influence 
upon any employee who desired to leave 
the union. The actual removal of the clause, 
not just a letter, was considered’ necessary 
to remove the restraint. Neither will a 
letter from the employer to the union stat- 
ing that no consideration will be given to 
the illegal union-security provision in the 
contract remove the restraint, nor will the 
actual refusal of an employer to comply 
with or give effect to an illegal union-secu- 
rity clause at the request of the union be 
adequate to remove the restraint upon em- 
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ployees created by the very existence of 
the illegal clause. In case an authorization 
election is held and the contracting union 
with which the illegal clause was negotiated 
loses the election, it will be necessary for 
the parties involved to amend the contract 
in order to negate the illegal provisions. In 
the Evans Milling Company case, 2 CCH 
LaBor Law Reports (4th Ed.) $9121, 85 
NLRB 391, the Board ruled that an oral 
agreement to eradicate an illegal union- 
security provision from the contract does 
not remove or cure the illegality involved. 


Getting Around the Law 


The earlier reasoning of the Board that 
an unlawful union-security provision in an 
agreement would not bar a rival union peti- 
tion for an election during the contract term 
is not applicable if the illegal union-security 
clause provides that the clause shall not 
become effective until after a union-shop 
authorization election has been held in con- 
formance with the statute. Also a contract 
containing an unauthorized union-security 
provision is a bar to a representation elec- 
tion where the parties show intent to defer 
application of the agreement until the time 
it might become lawfully effective. In Jngalls 
Shipbuilding Corporation, 2 CCH Lasor Law 
Reports (4th Ed.) § 8895, 83 NLRB 367, 
the Board held that a contract containing 
or incorporating a clause or provision call- 
ing for employer cooperation in urging 
members to join the union, to remain mem- 
bers of the union and to pay union dues 
is legal even though the contracting union 
has not secured authorization through a 
National Labor Relations Board election. 
This ruling was based upon the reasoning 
that such a clause is not a union-security 
provision within the meaning and intent of 
Section 8 (a) (3) of the act. Therefore, the 
Board has established the principle that no 
election is required for cooperation agreements. 


In the O. B. Andrews Company case, 2 
CCH Lasor LAw Reports (4th Ed.) § 9254, 
86 NLRB 59, the Board held that a contract 
could bar an election even though alleged union- 
security provisions were incorporated in the 
agreement without an authorization election, 
because the clauses were ambiguous and 
it was not clear that through the provisions 
the parties actually conditioned employment 
or membership. It is essential then to de- 
termine the intent of the parties. The 
evidence also proved that a union shop was 
not effected by the employer since all em- 
ployees were not members of the union, 
no nonunion men had been discharged by 
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the employer, there was no provision for 
the collection of dues and the clauses were 
meaningless. 


Decertification 


Even after winning a union-shop author- 
ization election and being certified as the bar- 
gaining agent, the union is subject to a deau- 
thorization or decertification election if a peti- 
tion is filed by an employee, group of employees, 
an individual or labor organization at the end 
of the contract period or after a year, if 
30 per cent of those in the unit sign the 
petition. If the election is favorable to 
the challenged union it is equal to a certi- 
fication election. If the majority vote against 
it the union no longer represents the workers 
and no other election will be held for a year. 


Even if the union has not complied with 
the loyalty and filing requirements of the 
law, if sufficient number of employees ask 
for a decertification election the Board will 
grant the election. If the noncomplying 
union wins the election the Board will not 
certify it as the appropriate bargaining unit. 
To hold otherwise would allow noncomply- 
ing unions to immunize themselves against 
decertification by refusal to comply with the 
law and would encourage noncompliance. 
The Board does not have the power to re- 
spect a decertification petition in case the 
union has not been certified and is not 
being recognized by the employer. 

According to the Board’s reasoning, de- 
certification election petitions of employers 
will be dismissed because the Taft-Hartley 
law makes no provision for an employer to 
file for such an election. Decertification 
petitions need to state only that the certi- 
fied union or recognized bargaining agent 
is no longer the agent selected or desig- 
nated by the majority of employees in the 
unit. The employer musf bargain with a 
certified union during the certified year re- 
gardless of the imminence or the pendency 
of a decertification petition, especially if the 
company assisted in the preparation and 
filing of the decertification petition which 
it used as a reason for not bargaining. 


Union's Power to Demand Discharge 
Limited Under Union-Shop Clause 


Another device or technique contained in 
the amendments to the National Labor Re- 
lations Act to lessen the power of unions is 
the limitation placed on the grounds on 
which employees under union-shop con- 
tracts may be discharged because of non- 
membership. According to the statute a 
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person cannot be discharged for nonmem- 
bership in a union where an authorized 
union shop exists if the employer has rea- 
sonable grounds for believing that (1) mem- 
bership in the union was not available to 
the employee on the same basis as it was 
to others and (2) membership in the union 
was denied or terminated for reasons other 
than not paying union dues or initiation 
fees. The union can expel members from 
the union for other causes, but it can de- 
mand discharge only for failure to pay 
periodic dues and initiation fees. 

The Board has ruled that pre-Taft-Hart- 
ley union-security provisions relied upon 
for justification of discharges must be stated 
in clear and unmistakable language. Mere 
interpretation of the parties to the contract 
is not a substitute for this. It was consid- 
ered illegal to renew a contract providing 
that all employees shall become and remain 
union members as a condition of employ- 
ment, although the contract did not require 
the discharge of those who did not join the 
union. Employees could easily construe the 
contract to mean that they must remain 
members, thus limiting their employment 
privileges, and that it was the intention of 
the parties to get rid of nonunion members. 


Several cases have been decided by the 
Board relative to the justifiability of dis- 
charge for not being members of the union 
or because of failure to keep in good stand- 
ing with the union. The discharge of seven 
employees at the request of a contracting 
union because they were not members of 
the union or were not in good standing was 
unfair because no valid union-shop contract 
was in existence. The discharge of two men 
pursuant to a union-shop contract was ille- 
gal because the contract did not cover the 
appropriate bargaining unit and was invalid. 
It is also a violation of the law to refuse 
employment to persons because of failure to 
maintain good standing in a union if there 
is an illegal union-security clause in the 
contract or if the union-shop agreement 
had not been authorized by the National 
Labor Relations Board. In discharging em- 
ployees under such conditions the employer 
is enforcing an illegal clause that the em- 
ployees are required to be in good standing 
in the union as a condition of employment. 

A memorandum agreement reached prior 
to the effective date of the Taft-Hartley law 
to include prospective employees at a com- 
pany’s contemplated plant under an existing 
union-shop contract is ineffective because 
the union could not represent employees 
of a plant not yet established. Also it was 
considered illegal to discharge three watch- 


men because they were not members of a 
union if the contract provided that the em- 
ployer hire its watchman through the union 
but did not require the employees to be 
members of the union either at the time of 
hiring or later. The employer is not privi- 
leged to discharge a person at the demand 
of an uncertified union because he would 
not sign a loyalty pledge. 

In NLRB v. Jo C. Burk, 177 F. (2d) 1021 
(CA-8, 1949), the court enforced an order 
of the Board requiring an employer to cease 
and desist from making an agreement with 
any labor organization which provided for 
membership in a union as a condition of 
employment, without the union’s first being 
shown by Board certification that it had 
satisfied all the conditions in Section 8 (a) 
(3) of the statute. Membership in a union 
as a condition of employment interferes 
with the worker’s right to self-organize if 
this is done without conforming to the 
Taft-Hartley Act. Consequently the dis- 
charge of two men who did not join the 
union was discriminatory and the Board 
was justified in ordering the reinstatement 
with back pay of the men involved. 

In another case a circuit court upheld the 
Board in its ruling that the employer should 
reinstate and reimburse employees for lost 
wages for discriminatory discharge if the 
contract did not contain a union-security 
clause which would have protected the dis- 
charges. The employer did act in good 
faith and honestly believed that an ambigu- 
ously worded contract did contain a legal 
union-shop provision. The court substan- 
tiated the Board’s reasoning that the em- 
ployer should bear the cost of his honest 
mistake because he, not the discharged em- 
ployees, committed the illegal acts. The 
risk of interpreting an ambiguous provision 
in a contract should be borne by those doing 
the interpreting and not by the employees who 
have been injured by the interpretation. 

The Board has held that the discharge 
of a worker in terms of a union-shop con- 
tract after the worker’s suspension from the 
union because of rival union activity was 
illegal because the worker’s activity took 
place when the contract was about) to ter- 
minate and the employer had notice of the 
reason the worker was suspended by the 
union. Discrimination was found in the dis- 
charge of an employee who worked for 
a rival union against the contracting union. 
The discharge was due to pressure from the 
union and was not due to improper work 
habits, as contended by the employer. 

In NLRB v. Geraldine Novelty Company, 
16 Lapor Cases § 65,034, 173 F. (2d) 14 
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(CA-2, 1949), the court sanctioned the rea- 
soning of the Board. Here it was held that 
an employer engaged in unfair labor prac- 
tices when he, on demand by the union, 
discharged three employees who had been 
suspended from the union for participating 
in rival union activities: The evidence re- 
vealed that the employer had knowledge 
that the three employees were denied union 
membership because of their rival union 
work. The rival union activities occurred at 
the end of a current union-shop contract 
and at the beginning of a premature exten- 
sion of such union security by a new con- 
tract. During such a period employees are 
legally privileged to advocate a change in 
the collective bargaining agent. 


This reasoning was confirmed in NLRB 
v. Public Service Co-ordinated Transport, 17 
Lagpor Cases { 65,322, 177 F. (2d) 119 (CA-3, 
1949), where the court approved as sound 
labor law the Rutland Court doctrine adopted 
by the Board. This would allow workers 
at an opportune time to change their col- 
lective bargaining representation for the 
next contractual period and allow them to 
affiliate with and campaign for any union for 
the following period. However, this ap- 
proval was vacated by this circuit court (17 
Lasor Law { 65,548, 117 F. (2d) 125) after 
the United States Supreme Court, in Colgate- 
Palmolive-Peet Company v. NLRB, 17 Lapor 
Cases 765,445, 70 S. Ct. 166, rather flatly 
and thoroughly rejected the application of 
the Rutland doctrine in this area of labor 
relations. 


It is also considered a violation of the 
law for the employer to discharge or the 
union to cause the discharge of an employee 
after he has been expelled from the union 
for refusing to honor the picket line at an- 
other plant, because this right to disrespect 
a picket line is guaranteed in Section 7 of 
the National Labor Relations Act. The 
contract could not be a defense for the dis- 
charge because the union-security provision 
was executed without a union-shop election. 


Check-off Regulations 


The Taft-Hartley law forbids under pain 
of criminal penalties the check-off of dues 
or moneys from an employee without au- 
thorization (Section 302). Any payment by 
an employer or acceptance of dues by the 
union, unless authorization has been granted, 
entails a fine up to $10,000 or imprisonment 
up to one year. In administering this ques- 
tion the Board first ruled that an agreement 
calling for a compulsory check-off not re- 
quiring individual authorization so affected 


Union Security 


the contract that it could not act as a bar 
to a representation election, since it vio- 
lated Section 302 of the act which makes 
the very execution of such a provision a 
misdemeanor. Not only is the execution an 
unfair practice but it is a violation of fed- 
eral criminal law. However, the Board has 
held later that a mere agreement to deduct 
union dues without authorization is not in 
itself illegal if no deductions are made with- 
out the permission of the employees af- 
fected. Therefore, according to the Board’s 
reasoning, only the actual deduction of dues 
without the proper authorization is illegal. 


Furthermore, the Board has ruled that the 
limitations of the check-off in Section 302 
were not intended by Congress either to 
create a new unfair labor practice or to be 
considered when determining whether the 
check-off violates Section 8 of the act, and 
therefore the Board will take no part in 
the enforcement of the requirements of the 
law that the employer must have the em- 
ployee’s signature before checking off dues. 
This the Board argued was the intent of 
Congress, for this body considered and 
omitted a proposal to make 'the compulsory 
check-off an unfair practice and because 
separate enforcement procedures are set up 
in Section 302, that is, criminal sanctions, 
injunctions by the United States courts and 
prosecution and petition for injunctions by 
the Attorney General. So unions and em- 
ployers who violate this phase of the law 
will have to reckon with the Department of 
Justice in an injunction or criminal pro- 
ceeding rather than with the National Labor 
Relations Board in terms of unfair practice 
proceedings. However, the Board will still 
say that it is an unfair practice to collect 
dues under an unlawful contract. The rem- 
edy to this problem would be reimbursement 
of the dues collected. 


In dealing with the check-off problem the 
Board has ruled that a contract provision 
for deducting dues from employees who 
have given authorization is not illegal be- 
cause it does not definitely specify that the 
assignments shall be for one year or the 
length of the contract. This is resolved 
simply by assuming that the parties intended to 
respect the limit designated in the statute. 
Neither is it a violation of the law for the 
union to demand that certain employees 
either pay dues by check-off or at the regu- 
lar union meetings. 


Fines and Assessments 


As stated previously, Section 8 (b) (2) 
makes it an unfair practice for a union to 
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cause or attempt to cause an employer to 
discharge any employee under a valid union- 
security contract for any other reason than 
failure to pay periodic dues and fees, but 
whether or not the employer has to consum- 
mate the severance of employment is a de- 
batable question. In handling this problem 
of discharge, the Board has been required 
to define union dues and also to determine 
when the discharge conformed with the law. 
Union fines and assessments are not dues 
and initiation fees within the meaning of 
the law; therefore, the refusal to pay fines 
assessed for failure to attend union meetings 
is no legitimate reason for discharge under 
an authorized union-shop agreement, Fail- 
ure to pay increased dues required of all 
members who do not attend the regular 
monthly meetings is no legitimate reason 
for discharge, because this is a fine and 
not periodic dues, and failure to pay a fine 
is no just cause for discharge. 


It is also discriminatory to charge higher 
initiation fees to “free riders”’—employees 
who failed to join union until a union-shop 
security clause became effective. The Board 
reasoned that an increase in union dues 
which exempts from payment of the increase 
members who attend union meetings is not 
in reality an increase in dues but is a fine 
for nonattendance. Even if the union’s con- 
stitution interprets union dues to include 
fines this does not bring fines within the 
meaning of periodic dues as defined in the 
Taft-Hartley Act. Furthermore, a charge 
levied only on union members who fail to 
attend union meetings is not applied in a 
uniform manner as required in the statute. 


Any fines collected through a check-off 
provision must be specifically authorized 
by the employees involved; consequently an 
employee’s willingness to pay all dues charged, 
including fines, cannot be inferred from 
any blanket authorization of the check-off. 
In this ruling it was held that any employer 
who had regularly deducted dues specified 
in an employee’s check-off authorization 
had “reasonable grounds” for believing that 
the request for the discharge of such an 
employee would be for reasons other than the 
failure to pay periodic dues. Discharge for 
failure to pay dues and fees for periods 
prior to a valid union-security agreement is 
illegal because a union-shop clause cannot be 
retroactive. The discharge of an employee 
who refused to allow an employer to deduct 
dues from his pay is illegal if the contract 
contains an illegal union-security clause. 
It would not, however, be a violation of the 
statute to check off dues under an illegal 
union-shop contract if the employer did not 
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coerce the employees to submit to the 


check-off. 


Nonmember Paying Dues 
Cannot Be Discharged 


In the Union Starch and Refining Company 
case, 2 CCH Lazsor Law Reports (4th Ed.) 
7 9480, 79640, 87 NLRB 779, the Board 
held that Section 8 (a) (3) of the act pro- 
tects from discharge employees who have 
offered to pay dues and fees even though 
they were denied membership in the union 
for nondiscriminatory reasons. In this case 
the union and-the employer had negotiated 
a legal union-shop contract and the company 
posted a notice that the employees must 
join the union after 30 days, as a condition 
of employment. The union informed vari- 
ous men who were not members of the union 
that in order to join they must sign applica- 
tion cards, attend the next union meeting 
and take the formal obligation of member- 
ship after they were voted in, and pay an 
initiation fee of $10 and two months’ dues 
of $2 per month. A few of the men wanted 
to pay the money but refused to attend the 
union meeting or sign application cards. The 
union asked their discharge and the com- 
pany after careful explanation of union 
obligations discharged the men after they 
refused to conform to the union require- 
ments. These discharged men filed charges 
against both the company and the union. 


The trial examiner took the position that 
the statute places only two limitations on a 
union shop after it has been authorized by a 
majority of the employees and by a Board 
election. These are: (1) membership in the 
union must be available on the same terms 
and conditions to all employees and (2) no 
union member can be expelled or applicant 
be denied membership on any other grounds 
than the failure to pay initiation fees and 
union dues required of all members. These 
persons who were discharged never did 
become members of the union, so there was 
no termination of employment. The trial 
examiner held that men must become mem- 
bers of the union and not merely offer to 
pay dues to avoid discharge. In answering 
the general counsel who argued that the 
payment of fees and dues is the only condi- 
tion of membership that can be imposed 
upon employees by a contracting union, the 
trial examiner contended that this was not 
the intent of Congress and that such an 
interpretation would ruin the effectiveness 
of the union because it would have no dis- 
cipline over its members. 


September, 1951 @ Labor Law Journal 














_— ~~ <— 


| ee ee S| 











The Board held that according to the act 
and intent of Congress the statute was 
passed to protect employees who wished to 
refrain from joining unions or participating 
in union activities. The union shop is an 
exception to this policy and should be given 
no broader interpretation than necessary, It 
was the intent of those who framed the law 
not only to protect from discharge an em- 
ployee who was unreasonably denied mem- 
bership in the union but to specify what 
would be a reasonable cause for discharge. 
In this case the failure to tender dues and 
fees would have been a reason for discharge, 
but if the employee offers to pay a union 
which has made an authorized legal union- 
shop contract with the employer an amount 
of money equal to the initiation fees and 
accrued dues, he brings himself within the 
protection from discharge contained in Sec- 
tions 8 (a) (3) and 8 (b) (2). The union 
could ask no more than payment of normal 
dues and fees. The Board found that the 
employer violated the law by discharging 
the employees who offered to pay dues but 
refused to comply with the union’s other 
requirements, and the union by threatening 
to strike to enforce the discharge also vio- 
lated the law. The union and the company 
were made jointly liable for back pay. 


The minority ruling of the Board rea- 
soned that the union-shop provision in the 
law relieves the employer of discrimination 
if he has reasonable grounds for believing 
that the union denied membership for any 
other reasons than refusing to pay dues. 
However, membership cannot be denied if 
it is not sought, and membership is not de- 
sired or sought if the applicants are unwill- 
ing to conform to the regular procedures 
in the union’s constitution or the require- 
ments of the constitution. Any other inter- 
pretation, says the minority, would make 
union-shop agreements merely devices to cause 
all employees to pay for the right to work. 


In Union Starch and Refining Company v. 
NLRB, 19 Lapor Cases { 66,152, 186 F. (2d) 
1008 (CA-7, 1951), the circuit ‘court ruled 
that joint liability by employers and unions 
for back pay is legal. In fact, according to 
this decision, the Board is authorized to 
assess the employer and union for back pay 
either jointly or severally. In this case the 
court held that both the employer and the 
union had violated the statute by discharge 
of employees who were denied union mem- 
bership for failure to attend a union meeting 
and take the union oath. The union could 
withhold membership in its organization but 
it could not secure the discharge of em- 
ployees if they offered to pay dues and fees. 


Union Security 


Rules Regulating Discharge 


The Board has also established rules to 
determine justifiable reasons for discharge. 
For example, a union-security provision of 
a contract, made before the amendments, 
which required new members to obtain and 
retain membership in a union as a condi- 
tion of employment, justified the discharge 
of an employee whose application for union 
membership was rejected. Employees cov- 
ered by a union-shop agreement cannot vote 
in a National Labor Relations Board elec- 
tion after having been discharged at the 
contracting union’s request, unless the dis- 
charge is illegal, and in such case the vote 
would be impounded pending an election. 
The Board first held that if a union sup- 
ports and encourages discharge by the em- 
ployer of employees who refuse to cross a 
picket line of a rival union, it is not guilty 
of an attempt to cause the discharge as 
long as it does not insist upon or require 
the termination of employment relations, or 
if the request is not accompanied by pres- 
sure. However, in a more recent case it has 
been ruled that a mere request by a union 
for an illegal discharge of an employee, if 
it results in actual discrimination against 
the employee, is a violation of the law. Such 
persuasion is not protected by the free- 
speech provision of the act even though no 
threats or promises are involved. 


The discharge of an employee under 
union-shop provisions for nonpayment of 
dues caused some discussion in the Pressed 
Steel Car Company case, 2 CCH LaBor Law 
Reports (4th Ed.) § 9820, 89 NLRB 276. 
In this case the employee involved had been 
laid off and had paid no dues during this 
period. After his recall to work the question 
arose as to whether he was in good standing 
financially with the union. The union gave 
the employee the choice of signing a check- 
off authorization or paying future dues in 
cash. He — comply with the union’s 
proposals and hé was discharged at the 
union’s request. The employee issued a com- 
plaint, and the general counsel for the 
Board held that the employer was guilty of 
discriminatory discharge and the union was 
guilty of causing the discriminatory discharge. 


The trial examiner held that the employee 
was in good standing because, according to 
the union constitution, dues were not re- 
quired when employees were laid off. Both 
the company and the union were guilty of 
violating the law and both parties should 
share the back pay of the employee. The 
Board, however, ruled that the employee 
was not in good standing because he had 
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not, as required by the union, asked for or 
received exoneration for not paying dues 
during the layoff. Therefore, his discharge 
for loss of good standing under a member- 
ship-maintenance type of union security for 
not paying dues was a justifiable reason for 
discharge. The discharge of employees for 
failure to pay dues is legal even if the em- 
ployees want to pay back dues after notifi- 
cation of their discharge. 


Joint Liability 

In case of a discriminatory discharge for 
alleged failure to maintain good standing in 
a union the Board has generally ordered 
that the employees discriminated against 
be made whole or receive back pay. At first 
the Board held the employer solely liable 
for the discharge. Later it was held that 
under Section 10 (c) the union can be made 
jointly liable with the employer for back 
pay for workers discharged discriminatorily 
at the demand of the union. 


In the H. M. Newman case, 2 CCH Lazor 
Law. Reports (4th Ed.) 9174, 85 NLRB 
725, the Board ruled that the union violated 
Section 8 (b) (2) by insisting that the em- 
ployer lay off an employee because he was 
delinquent in his union dues and by refusing 
to allow other union men to work unless 
the employee was laid off. The employer 
violated the statute, Section 8 (a) (1) and 
(3), by yielding to the union’s demands. 
The union-shop clause in the contract of- 
fered no protection to either party because 
there had been no authorization election. 
The employer could not use the defense that 
he would not have laid off the employee if 
the union had not forced him because no 
employer is relieved of guilt of responsibility 
for discrimination because of economic ne- 
cessity or because conditions at the time 
make a violation of the law expedient. The 
union could not defend its unlawful insis- 
tence that the worker be g@ischarged or laid 
off by contending that the employer did not 
actually lay off the employee, because an 
attempt to discriminate is as much a law 
violation as the successful accomplishment 
of the discrimination. Neither could the 
union defend its action on the grounds that 
the employee’s signing of a union-shop au- 
thorization petition prevents him from even 
claiming an injury resulting from the fact 
that he did not pay dues, because the Board 
does not adjudicate private rights but func- 
tions only in a public capacity to effectuate 
the policies of the statute. Both the em- 
ployer and the union must jointly make the 
employee whole. 
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The majority of the Board, then, seems 
to favor the point of view that if the union 
causes the employee to be discharged and 
the company fires the worker both have 
violated the law. This administrative agency 
has somewhat avoided assessing back pay 
according to the relative responsibility of 
the company and the union, Neither does 
it deal with the problem of back-pay lia- 
bility on a case-by-case basis. Therefore, 
the Board has adopted the policy of assess- 
ing liability on both the employer and the 
union even where the company would not 
have discharged the employee unless pres- 
sured by the union. 


This reasoning is based upon the prin- 
ciple that the employer alone controls the 
hiring and discharge of workers, or that 
the ultimate decision rests with the manage- 
ment and it must resist the union’s usurping 
this power over employment. The fact that 
the employer believed that the exigencies 
of the time forced him to yield to the union 
pressure and violate the law is no basis for 
affording him immunity. To allow employ- 
ers to claim immunity and escape liability 
would encourage them to acquiesce in the 
union’s illegal demands in order to have 
industrial peace. If the union makes an 
oral statement before the trial examiner 
that it has no objection to the re-employ- 
ment of the employees discharged discrimi- 
natorily at the union’s insistence it will be 
relieved of any back pay due to the em- 
ployees during the period beginning five 
days after the statement was made. 


Relief for Employer 
Forced to Discharge 


In recent decisions, the Board is attempt- 
ing to relieve the employer of hardships 
placed upon him by unions who force dis- 
charge of employees by actual or threatened 
strikes or by the use of other economic 
devices. If the aggrieved employees bring 
charges against the union only, and they 
are permitted to do so, the union that 
caused the employer to discharge illegally 
is held solely responsible for the back pay. 
For example, if a union forces the employer 
to terminate the employment of ar employee 
who refuses to pay a fine assessed by the 
organization; if the union threatens to con- 
tinue a strike that is about to be settled 
unless the employer denies employment to 
an employee delinquent in dues; or if a 
union merely instructs its members not to 
work if the employer gives work to certain 
employees; the ¢mployees who have been 
subjected to discrimination file charges 


September, 1951 © Labor Law Journal 








ns 
on 


wwtwmeNyT wou VS aS eS Ue 


EEE ST SOD 








against the union only; then the union in- 
volved is solely responsible for any back 
pay legally due to the aggrieved employees. 
In rectifying the wrong the union is re- 
quired to notify the employer of its with- 
drawal of objections to the reinstatement of 
the employee and is required to reimburse 
the employees for losses of wages and other 
incidents of employment relations less earn- 
ings during the period since the discharge 
and less deductions for social security and 
other benefits. The payments run from the 
time of the discharge until five days after 
the employee and the employer have been 
notified by the union of its withdrawal of 
any objections to reinstatement. The union 
is required to pay to the state or federal 
agency any payment the employee would 
have made, either on his own account or 
through deductions, to these agencies. 


These rulings by the Board to allow em- 
ployees discharged discriminatorily to bring 
charges against the union only or to allow 
this administrative agency to process cases 
of this character if the employer, who also 
violated the law by the actual discharge, 
was not # party to the case, created some 
arguments among the Board members. The 
majority held that if the union caused the 
employer illegally to discharge an employee 
the employer is not an indispensable party 
to the case. The minority of the Board 
contended that the aggrieved party could 
not legally single out one party to the dis- 
crimination, because this would pervert the 
statute by disregarding its public purpose 
and placing it on the level of private litiga- 
tion. The Board has held that if the af- 
fected employees bring charges against the 
union alone they are not given an order 
of reinstatement, but the union may be or- 
dered to pay back wages and to withdraw 
objections to having the victimized em- 
ployees on the payroll. However, a circuit 
court ruled recently that the Board had no 
power to order back pay without ordering 
reinstatement, and then amended this opin- 
ion on back pay by deleting the statement 
which interpreted the Taft-Hartley law as 
appearing to condition all back-pay orders 
on an order of reinstatement. It is also true 
that even though there is joint discrimina- 
tion the employer alone can be held liable 
for back pay if no charge is filed against 
the union, 


Stricter State Law 
Supersedes Federal 


As stated previously, Section 14 (b) of 
the Taft-Hartley Act provides that the 


Union Security 


federal statute, which permits union-shop 
security clauses meeting the requirements 
outlined in the law, shall not supersede any 
state legislation which provides more rigid 
restrictions upon union security. Whether 
or not this section was concerned with the 
preservation of state rights or the curbing of 
union security, it will make inroads upon 
the power of labor unionism. In terms of 
this section, in case of conflict between fed- 
eral and state legislation in this area, the 
state law becomes controlling if its restric- 
tions on union security are more drastic 
than those contained in the federal law. 


At present more than a fourth of the 
states either completely ban the closed shop 
or ban or regulate the union shop and mem- 
bership-maintenance type of union security. 
Three states require the union-security 
provision in a contract to be validated by a 
majority of three fourths or two thirds of 
the eligible employees. A few of these state 
laws limiting union security have designated 
no specific penalty for any violations and 
will have little practical importance because 
of the lack of enforcement procedure. In 
other states having restrictive union-security 
laws the penalties for violation include (1) 
the unenforceability of such contracts, (2) 
unfair practice charges for execution of such 
contracts, (3) fines and imprisonment for 
committing a misdemeanor and (4) liability 
for injunctive procedure and damage suits. 
Section 14 (b) has been instrumental in 
strengthening some of the sanctions or 
penalties involved in the state laws, thereby 
making these laws effective. 


Prohibition of Union Shop by States 


In its application of Section 14 (b) the 
Board has been confronted with the prob- 
lem in regard to union-shop referendums 
as to how to conduct elections in the states 
where the union-security provisions differed 
from those outlined in the federal law. In 
handling this matter, the Board has attempted 
to abide by the state rules if the conditions 
under which a union-security contract is 
allowed are more rigid than those in the 
federal law. In administering this problem 
the Board has held that employers in those 
states banning any type of union security 
would violate the federal statute if they 
made a contract with the union granting 
union security. If such contracts were made 
and enforced, both the employer and the 
union would be held liable for back pay if 
any worker was discharged because of his 
refusal to join the union. Therefore, the 
Board has refused to conduct a union-shop 
authorization election or referendum in states 
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which have laws prohibiting the existence of 
union-security clauses in contracts or im states 
banning all forms of union security. 

For example, in the case of a food shop- 
ping center the Board ruled that it would 
not be appropriate in a union-shop election, 
in terms of the provisions of Section 14 (b) 
of the act, to include employees in the vot- 
ing unit in a state which prohibited the 
union shop. In this case the referendum 
was requested in a unit which included 
employees in Virginia and the District of 
Columbia, and Virginia law banned union- 
security clauses. The Board reasoned that 
such an election would serve no useful pur- 
pose and that if the union won and the 
company recognized the union-shop security 
contract the result would lead to a frustra- 
tion of a state law, something which Con- 
gress did not intend; the union argued that 
refusal to conduct an election would rob the 
employees in the District of Columbia of 
statutory rights. The Board held that the 
appropriate unit for a union-shop referendum 
may be different from that found appropriate 
for collective bargaining. 


In his dissent in the case the chairman 
of the Board argued that the conclusion 
reached by the majority. was based upon 
their construction of the statute. He agreed 
that conducting a union-shop authorization 
election in a state prohibiting the union shop 
was futile and a waste of time; but he con- 
tended that the Board had no legislative 
history to use as basis for the conclusion 
that Congress intended to delegate its powers 
to the legislatures of 48 states. From his 
point of view, by the refusal to conduct the 
election the Board reasoned that a state 
offense became a federal offense. 


In a recent case a United States district 
court ruled that the national bituminous coal 
wage agreements of 1947 and 1948, which 
provided for the union shop and welfare and 
retirement funds were invalid in application 
to coal operators in Arkansas because this 
state had passed a statute making the union- 
shop type of union security unlawful. The 
court reasoned that the validity of the agree- 
ments was determined by the law of Ar- 
kansas, the state in which the contract was 
to operate or be performed, regardless of 
the place where the contract was made and 
signed. Because of the public interest in- 
volved, the employers could assert the de- 
fense of illegality even though they were 
parties to the making of the agreement. The 
court would not allow the unlawful part 
of the contract, providing for the union 
shop in violation of the state law, to be 
separated from the other clauses in the 
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agreement in order to save the validity of 
the welfare provisions, because the union 
at the time of negotiation insisted that the 
union-shop clause be included in the con- 
tract. The Arkansas operators were not 
required to pay into the welfare fund and 
no unpaid sums could be collected. 


The Board has ruled that Section 14 (b) 
of the Taft-Hartley Act prohibits elections 
for the union shop only in states barring 
this type of union security; that, therefore, 
it is appropriate and lawful to include in 
the voting unit for union-shop elections em- 
ployees subject to state legislation which 
merely regulates but does not outlaw the 
union shop, that is, makes union-shop se- 
curity against public policy but provides no 
penalty for violation. In determining which 
state laws relative to union security applied, 
the Board held, in one case, that the law 
of the state where the interstate bus com- 
pany’s employees had their headquarters 
was controlling. Therefore, workers hav- 
ing headquarters in states which do not pro- 
hibit the union shop, including the workers 
in states regulating the union, constitute an 
appropriate unit for a union-shopguthoriza- 
tion election. The state and federal govern- 
ment may have concurrent jurisdiction to 
regulate a union shop, each being supreme 
in its own sphere of activity. This reason- 
ing, it was argued, is not contrary or in- 
consistent with the Supreme Court decision 
in which it was ruled that the laws of Wis- 
consin regulating union-security agreements 
are not subordinated to the National Labor 
Relations Act amendments. Section 14 (b) 
of the Taft-Hartley Act requires, rules the 
Board, that state prohibition and regulation 
of the union shop must be given effect, but 
the statute does not make it compulsory 
that any state regulation of union-shop 
agreements be given a preference over the 
federal statute. The Board held that the 
provision in the Colorado Labor Peace Act 
which requires a three-fourths vote to au- 
thorize union-shop agreements is not to be 
given preference over the provision in the 
Taft-Hartley law which will allow union- 
shop agreements if the majority of em- 
ployees eligible to vote authorize the making 
of such an agreement. In this case the 
state law did not prohibit, but only regu- 
lated, union-shop agreements. 


In Algoma Plywood & Veneer Company v. 
WERB, 16 Lazpor Cases § 65,013, 336 U. S. 
301, the Court ruled that the provision of the 
Wisconsin Employment Peace Act requir- 
ing union-security clauses or agreements 
to be validated by a majority of two thirds 
of the appropriate employees was legal. The 
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Court states that neither Section 10 (a) of 
the National Labor Relations Act nor Sec- 
tion 10 (a) of the Labor Management Rela- 
tions Act, which outline the power of the 
National Labor Relations Board to prevent 
unfair practices, hinder the Wisconsin board 
from issuing a cease and desist order re- 
straining management from giving effect to 
a membership-maintenance clause placed in 
a contract with the union without a refer- 
endum’s being conducted among the employees 
as required in: the Wisconsin law. In this 
case the employer involved sold his products 
in interstate commerce. The employer was 
required to reinstate with back pay an em- 
ployee who was discharged pursuant to 
effectuating the illegal clause. This ruling 
indicates that a state is left quite free to 
require more restrictive policies on union 
security than those in the federal law. 


In Kaiser-Frazer Parts Corporation, 2 CCH 
Laspor LAw Reports (4th Ed.) 8419, 80 
NLRB 1050, the Board held that it would 
not cede jurisdiction over proceedings to 
any state agency if the manufacturing opera- 
tions were not basically local in nature. 
Furthermore, the Board will not grant juris- 
diction to the state if the state law is not 
consistent with the federal law. This was 
evidenced in a decision dealing with the 
Utah Labor Relations Law which does not 
require the signing of a non-Communist 
affidavit. A contract between a company 
and a union certified by the Utah State 
Labor Relations Board, where the union 
was not in compliance with the non-Com- 
munist affidavit, could not bar a representa- 
tion election. 


Right-to-Work Laws 


The courts have held the various state 
right-to-work laws constitutional. The Vir- 
ginia law was declared to be a legal exercise 
of the state police power for the welfare of 
the public. This statute provides that neither 
membership nor nonmembership in a union 
can be made a condition of employment, that 
any contract limiting employment to union 
members is against public policy, and that 
if any person is denied employment because 
he is or is not a member of a union he 
can sue for damages. A provision in a col- 
lective bargaining agreement stating that a 
company would discharge any union mem- 
ber who did not pay dues was declared 
invalid because it conflicted with the anti- 
closed-shop amendment to the Florida Con- 
stitution. Preferential clauses in contracts 
giving preference to union members in such 
matters as hire, layoffs and transfers, and 
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clauses stating that union officers and com- 
mitteemen shall be given special seniority 
privileges, conflict with the Wisconsin Em- 
ployment Peace Act. 


The Alabama right-to-work law which 
makes it unlawful to prevent any person, 
by force or violence, from engaging in any 
lawful occupation is constitutional and is a 
proper exercise of the police power of the 
state. This law also provides that persons 
shall be free to join or not join a union and 
shall be free from interference by force or 
coercion. The Arkansas law of a similar 
type was declared constitutional when the 
court refused to accept the argument that 
it was unconstitutional because it abridged 
the right of free speech and free assembly 
and was too vague and indefinite to conform 
to due process of law. 


The United States Supreme Court has 
upheld the right-to-work laws of states 
which ban or outlaw various types of union 
security. The right-to-work law of North 
Carolina and the Nebraska constitutional 
amendment were held to be constitutional. 
These provided that no person may be de- 
nied an opportunity to work because he is 
or is not a member of a union and forbade 
employers from entering into contracts that 
obligate them to refuse to hire persons be- 
cause of union membership or nonunion 
membership. The Court has held that this 
type of law does not impair the obligations 
of existing contracts in violation of the con- 
tract clause of the Federal Constitution. 
Neither do these laws abridge free speech 
and assembly rights of the union, deny the 
union equal protection of laws, or deprive 
the union of liberty to contract in violation 
of the Fourteenth Amendment. 


Present Trends in Industrial Relations 


While this discussion is not immediately 
concerned with the concrete effects of the 
Taft-Hartley amendments upon union se- 
curity, it might be valuable to note some 
of the present trends in this area of in- 
dustrial relations. It is recognized that it 
may be difficult to prove a causal relation- 
ship between the statute and the changes. 
Studies show that at present there is a 
tendency toward longer-term contracts and 
a tendency to include the 60-day notice 
to terminate the agreement. Separability 
clauses to save either the entire contract 
or portions of it are appearing more fre- 
quently in labor contracts. Limitations on 
union liability in case of strikes or other 
violations of the statute appear in some 
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agreements. The closed-shop type of union 
security, which is clearly outlawed by the 
law, still persists in a few contracts, particu- 
larly in the construction industry and in 
retail and wholesale activities. In some 
areas attempts are being made to incorpo- 
rate clauses or provisions in the contracts 
to make hiring hails conform to the require- 
ments in the Taft-Hartley Act. There is 
noticeable decrease in maintenance-of-mem- 
bership clauses in contracts and an increase 
in union-shop provisions in these agreements. 

A survey of the recent labor agreements 
and NLRB decisions clearly shows the in- 
crease in the scope of collective bargaining. 


This extension of the scope of bargaining 
kas resulted largely from the union’s attempt 
to obtain security through the control of 
jobs and because of the attempt of the Na- 
tional Labor Relations Board to determine 
what should be included as wages and con- 
ditions of employment and what data should 
be required from management to make in- 
telligent collective bargaining possible. Merit 
increases, pensions, insurance and other 
forms of employee benefits are now bargain- 
able issues, and not managerial prerogatives, 
because they are part of the wage of the 
employees or are conditions of employment. 


[The End] 











TIME, TROUBLE AND TRANSPORTATION 


(Recent decisions on refusals of work because of transportation problems, as 
reported in CCH UNEMPLOYMENT INSURANCE REPORTS. ) 








The Reason 


The Decision 


Ref. 





A man worked for a tree trimmer 
who, when a job was completed, 
began another 14 miles away. This 
done, he started one 33 miles away, 
and the man quit. 

A miner rode to work in his brother’s 
car and had no way of getting 
there after his brother quit. 

A woman who commuted 30 miles 
to work lost her job when her 
automobile went out of commis- 
sion. 

A worker refused a job because she 
was lame and would have had a 
20-minute walk to the bus stop. 

A woman moved and quit her job 
because it would have cost 37 cents 
each way and would have taken 
70 minutes to get to work. 

A man refused to transfer to a plant 
22 miles from his home. 

A worker refused a transfer from 
Pittsburgh to Cambridge, Massa- 
chusetts, because he feared higher 
living costs and the effect on his 
wife’s health. 

A woman who was spending $1.50 
a day on transportation quit when 
her hours were so curtailed that 
on some days she was losing money. 

A woman left Ohio and went to 
California. Offered a job in Ohio, 
she refused because she didn’t have 





Project moved 33 miles adjudged 
new employment, and unsuitable. 
Benefits allowed. 


Unless specifically included in a con- 
tract, transportation is the worker’s 
problem. No benefits. 

Since she had looked for work up 
to seven miles from her home, she 
was eligible. 


The work was unsuitable for her, 
and she got benefits. 


Neither the bus fare nor the time 
was excessive. No benefits. 


The distance is “beyond the bounds 
of reasonableness.” 

He proved neither the higher costs 
nor the inconvenience to his wife. 
No benefits. 


She had good cause and got benefits. 


Her residence when she quit was in 
Ohio, and she was not eligible for 
benefits after refusing work there. 





the money for transportation back. 
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Secondary Boycott 
Provisions Clarified 


By J. ALBERT WOLL, JAMES A. GLENN and HERBERT S. THATCHER 


Legal Counsel, 
American Federation of Labor 





REPRINTED FROM THE JULY, 1951 ISSUE OF THE AMERICAN FEDERATIONIST 


¥ HE SUPREME COURT issued deci- 
sions in four cases recently which 
serve to clarify the scope and effect of the 
so-called secondary boycott provisions of 
the Taft-Hartley Act. The cases are: NLRB 
v. International Rice Milling Company; NLRB 
v. Denver Building and Construction Trades 
Council; Brotherhood of Electrical Workers, 
Local 501, v. NLRB; Local 74, Brotherhood 
of Carpenters, v. NLRB. 

The last three decisions serve to con- 
firm many of the fears which organized 
labor has expressed concerning the de- 
structive effect that the Taft-Hartley Act’s 
secondary boycott provisions would have 
upon traditional and justifiable labor prac- 
tices based upon the principle of mutual aid 
and protection. 

In addition, these three decisions indicate 
that the act may embrace, and the Board 
may have jurisdiction over, building trades 
operations even where as little as several 
hundred dollars’ worth of materials are re- 
ceived or shipped across state lines by the 
contractor or subcontractor against whom 
alleged secondary activities are directed. 


Labor disputes in the building trades in- 
dustry were involved in three of the cases. 
Under the decisions, the Taft-Hartley Act 
makes it unlawful, in any building trades 
dispute where more than one contractor is 
engaged in construction work, to direct pick- 
eting at all of the contractors on the job 
where the actual dispute or grievance is 
with only one of the several contractors. 

It is only where the entire building or 
construction job is being undertaken by a 
single general contractor that picketing 
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- 
can be directed generally or at the job as a 
whole. 


It is unlawful for one building trades 
union which has a dispute with one of sev- 
eral contractors or subcontractors working 
on a particular job to induce the craft em- 
ployees employed by other contractors to 
quit their employment through picketing 
directed at such other contractors. 


It is only the contractor with whom 
the immediate dispute exists who can be 
picketed. 


Union rules or bylaws or the bylaws of 
building trades councils that attempt to 
require all crafts working on a particlar job 
to cease work in support of a particular 
craft which is engaged in a labor dispute 
may be regarded, in certain circumstances 
under the decisions, as evidence supporting 
a claim of violation of the Taft-Hartley 
Act when used to require automatic as 
distinguished from voluntary quitting of 
work by craft workers other than those 
who have an immediate dispute. 


The majority of the Supreme Court, 
taking what the dissenting justices in one 
of the opinions termed an unrealistic view 
of building trades practices, considered each 
contractor or subcontractor engaged in a 
particular construction job as a separate 
employer, so that any striking or picketing 
whose object was to induce a strike among 
employees of contractors or subcontractors 
other than the contractor or subcontractor 
with whom the immediate dispute existed 
would constitute unlawful secondary activity 
directed at so-called third parties. 
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Labor had feared that the secondary boy- 
cott restrictions might have just this effect 
if the Taft-Hartley Act were literally ap- 
plied. The latest Supreme Court deci- 
sions have proved the validity of these 
apprehensions. 

However, while the decisions indicate 
that the Taft-Hartley Act does destroy 
many legitimate and justifiable practices in 
the building trades industries, they also 
indicate that the act does not prevent or 
prohibit picketing or striking, even on a 
construction job, against a particular con- 
tractor or employer with whom a particular 
craft has an immediate and primary labor 
dispute. 

The decisions make it clear that the 
secondary boycott provisions of the Taft- 
Hartley Act do not prohibit strikes or 
picketing by any craft or group of crafts 
having a dispute with a particular employer 
(always remembering that each contractor 
or subcontractor on a job must be con- 
sidered as a separate employer) when the 
strike is for organizational purposes or to 
achieve recognition or to protest the hiring 
of nonunion labor or to protest substandard 
wages, hours and conditions. 

However, any such strike or picketing 
must be on behalf of the labor organization 
that is affected, and the picketing and the 
picket signs must be directed only at the 
employer with whom the dispute exists or 
against whom complaint and protest is 
being made. 

If this is done and if there is no attempt— 
by direct solicitation or union bylaws or 
otherwise—to require the craft employees 
of other contractors or employers on the 
job, by concerted action, to cease work in 
support of the protest, then the picketing is 
entirely legal, even though it may have the 
effect of causing a disruption or cessation 
of work among craft employees of other 
contractors by reason of their refusal to 
cross the primary picket line placed by the 
protesting union at the job site. 


Incidental Secondary Effects 


The foregoing are general conclusions 
which can be drawn from the decisions. It 
might be well to indicate a little more 
specifically just what each decision holds 
and the meaning and effect of the specific 
holding. In the following analysis no at- 
tempt will be made to recite in detail the 
somewhat involved factual situation which 
existed in each case; the general holding 
and its meaning will alone be considered. 
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In NLRB v. International Rice Milling 
Company, a Teamsters’ local union, which 
was not certified or recognized as a majority 
representative, picketed a rice mill with the 
object of securing recognition. In the course 
of the picketing, the union pickets induced 
and encouraged two men in charge of a 
truck belonging to a neutral customer of the 
mill to refuse to cross the picket line. 


The then general counsel of the labor 
board charged the union with violation of 
the secondary boycott provisions of the act 
in that it had sought to require a third 
party not to deal with the picketed employer. 


The Board ruled that this inducement, 
since it took place at the scene of the 
primary dispute and did not amount to in- 
ducement to concerted action, did not 
constitute a violation of the act. The Fifth 
Circuit Court of Appeals reversed the Board 
and was in turn reversed by the United 
States Supreme Court in a unanimous opinion. 

The Supreme Court found that the picket- 
ing was directed primarily at the mill and 
not at the neutral customer and that, even 
though the effect of the picketing may have 
been to induce the neutral customer not to 
deal with the mill, this effect was incidental. 


The law, it was said, specifically pro+ 
tected the right to strike any employer in 
a primary dispute; this right was not to 
be impaired unless specifically indicated 
in the act. 

The fact that the picketing was limited 
to the geographic area of the mill was 
found significant. Further, the Supreme 
Court noted that there was no picketing 
of the customer as such. Finally, the Court 
found that the actual inducement of two 
employees of a neutral customer not to 
cross the picket line was aimed at individual 
action by such employees; there was no 
attempt or object to induce concerted activi- 
ties of that customer’s employees. As stated 
by the Court: 


“A union’s inducements or encourage- 
ments reaching individual employees of 
neutral employers only as they happen to 
approach the picketed place of business gen- 
erally are not aimed at concerted, as dis- 
tinguished from individual, conduet by such 
employees. Generally, therefore, such actions 
do not come within the proscription of 
Section 8 (b) (4).” 

The International Rice Milling Company 
case, then, is authority for the proposition 
that the Taft-Hartley Act’s secondary boy- 
cott prohibitions do not forbid primary 
picketing or striking against an employer 
in a dispute over organization, recognition 
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or working conditions, and that picketing 
in support of such a strike is not illegal, 
even though the incidental or even in- 
evitable effect is to induce employees of 
so-called third parties to refrain from cross- 
ing the picket line, thus requiring their 
employer to cease doing business with the 
primary employer. 

This case is also authority for the propo- 
sition that oral solicitation of individual 
employees of a neutral customer, who ap- 
proach a picket line legally established and 
maintained, which induces them not to 
cross that picket line, generally does not 
fall within the ban of Section 8 (b) (4) of 
the Taft-Hartley Act. 


Unfair Subcontractor 


In the Denver Building and Construction 
Trades Council case, the Denver Building 
Trades Council became involved in a dis- 
pute with an electrical subcontractor who 
refused to hire union men. The general 
contractor, as well as other subcontractors 
on the job, were fair. 

The council posted a picket at the project, 
stating: “This job unfair to Denver Build- 
ing Trades Council.” In addition, other 
craft unions affiliated with the council, 
whose members were employed on the job, 
were notified by the council of the electrical 
subcontractor’s refusal to hire union men, 
which action, under the bylaws of the 
council, required the other craft workers 
to leave the job. 

Also, the general contractor was warned 
that the situation would be difficult for him 
if the electrical subcontractor did not em- 
ploy union workers, 

Picketing continued for about 13 days, 
during which time the entire job, except 
for the electrical work, was shut down. At 
the end of this time the general contractor 
notified the electrical subcontractor to get 
off the job. Work was then resumed. 

Charges were filed and a complaint was 
issued, alleging that the object and result 
of the picketing was to cause the general 
contractor to cease doing business with 
the electrical subcontractor, in violation of 
Section 8 (b) (4) of the Taft-Hartley Act. 
The National Labor Relations Board sus- 
tained the complaint. This decision was 
reversed in the Court of Appeals for 
the District of Columbia. On appeal, the 
United States Supreme Court upheld the 
Board’s action in a decision from which 
Justices Jackson, Douglas and Reed dis- 
sented. 
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The majority reasoned that, whatever 
the relationships between general con- 
tractors and subcontractors on a particular 
building job might be as a practical matter, 
as a matter of law each of these contractors 
or subcontractors was a seprrate entity and, 
therefore, a separate employer. 

Accordingly, since the building trades 
council’s only complaint was against the 
electrical subcontractor, the majority held 
it had no right under the Taft-Hartley Act 
to direct its picketing at the entire job, 
which included the general contractor and 
subcontractors with whom there was no 
dispute. 

Since picketing directed at employers 
other than the unfair electrical subcon- 
tractor influenced the employees of the 
other employers to quit work, and thus 
forced the general contractor to refrain 
from doing business with the electrical sub- 
contractor, the picketing, according to the 
Supreme Court, was a clear violation of 
the secondary boycott provisions of the 
Taft-Hartley Act, which expressly declares 
it to be an unfair practice “to induce em- 
ployees to engage in a strike where the 
object thereof is forcing or requiring any 
employer or other person to cease doing 
business with any other person.” 


Union Bylaws 


The Supreme Court found, as had the 
NLRB, that the picketing was clearly 
directed against the general contractor as 
well as other subcontractors, in addition to 
the unfair electrical subcontractor, with the 
object of requiring those other contractors 
to cease doing business with the electrical 
subcontractor. This was so, said the Court, 
because (1) the picketing as evidenced, 
among other things, by the picket signs 
themselves was directed at the job gen- 
erally and not just at the unfair subcon- 
tractor; (2) the council approached the 
general contractor with implications of a 
shutdown if the electrical subcontract was 
not discontinued; and (3) the bylaws of the 
council required that, whenever any par- 
ticular over-all construction job was de- 
clared unfair, all craft employees on the 
job must leave the premises, and in addi- 
tion required that the entire job must oper- 
ate under “closed-shop conditions.” 

The bylaws made no distinction between 
the general contractor and any subcon- 
tractors who might be on the job. Because 
of these bylaws, the Supreme Court found 
that the picketing amounted to a “signal in 
the nature of an order to members of af- 
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filiated unions to leave the job and remain 
away until otherwise ordered.” 

The dissenting judges argued that the 
majority view was an unrealistic one having 
no regard for practices in the building in- 
dustry, and insisted that since the picket- 
ing was at the scene of the dispute and 
“intimately and, indeed, inextricably united 
to it,” with no effort to reach the fair con- 
tractors on the job at other building sites, 
it should be permitted. 

The position of the majority in this re- 
spect was that the Taft-Hartley Act made 
no exception of the building industry and 
in no way indicated that the various con- 
tractors and subcontractors employed on a 
particular building job should all be con- 
sidered one single employer. 

Even though the contractor might have 
some supervision over the subcontractor’s 
work, this “did not eliminate the status of each 
as an independent contractor or make the em- 
ployees of one the employees of the other.” 

Since the relationship between general 
contractors and subcontractors was that 
of “doing business,” the secondary boycott 
provisions of the Taft-Hartley Act were 
applicable. 

The effect of the decision in this case 
is to outlaw traditional practices and tradi- 
tional bylaws of building trades organiza- 
tions under which the employment relations 
at any particular building or construction 
job were considered a single and undivided one. 

The decision has made clear, however, 
that while picketing cannot be directed 
against nonoffending contractors or sub- 
contractors, it can be directed against any 
particular contractor or subcontractor with 
whom a legitimate labor dispute exists; 
and, of course, where the entire job is 
undertaken by a general contractor, without 
any part of the work,being contracted out 
to subcontractors, and a dispute exists with 
him, the entire job could be picketed. 


Peaceful, but 
““Wrongly Directed,’’ Picketing 


The case in which Local 501 of the In- 
ternational Brotherhood of Electrical Workers 
was a party involved a situation somewhat 
similar to that in the Denver case. The 
general contractor subcontracted the elec- 
trical work and the carpentry work to sub- 
contractors. The electrical subcontractor 
attempted to use nonunion men, whereupon 
the IBEW local protested and placed a 
picket at the job site. (A $15,000 private 
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dwelling was being constructed.) The 
picket sign read: 

“This job unfair to organized labor, 
IBEW, Local 501, A. F. of L.” 

The carpenters, who at the time were 
the only ones working on the job, imme- 
diately left work. In addition, the IBEW’s 
business agent telephoned the general con- 
tractor, saying that the electrical subcon- 
tractor was unfair and would have to be 
replaced or the general contractor would 
receive no skilled tradesmen to finish the 
work. Thereupon, the general contractor 
released the electrical subcontract, and the 
job continued. 

The labor board upheld the charges sub- 
sequently filed against the IBEW local, 
finding that an object of the picketing was 
to induce a strike of carpenter employees 
and employees of the general contractor 
for the purpose of requiring the general 
contractor to cease doing business with 
the electrical subcontractor. 

The Second Circuit, in a two-to-one deci- 
sion, upheld the Board, as did the majority 
of the United States Supreme Court, with 
Justices Jackson, Douglas and Reed again 
dissenting. The tribunal’s majority relied 
on its reasoning in the Denver case and 
found that under that reasoning the sec- 
ondary character of the picketing was clear. 
The court noted that no demands were 
made upon the electrical subcontractor di- 
rectly, and the picketing was not aimed 
against the electrical subcontractor alone so 
as to force him to employ union workers; 
rather, the evidence disclosed that the 
picketing was directed at the carpenter sub- 
contractor or at the general contractor in 
order to force the termination of the elec- 
trical subcontract. 


The fact that the picketing was begun 
when no electrical work was in progress, 
and when only the carpenters were on the 
job, was deemed significant in this respect. 


The principal distinction between this 
case and the Denver case is that there were 
no bylaws or other controlling practices 
of building trades unions shown to exist 
similar to those which were shown to exist 
in the Denver case. The IBEW case in- 
volved simple, peaceful picketing, but since 
the Court believed it was wrongly directed 
the Court found it unlawful. 


The Court disposed of the argument that, 
because the picketing was peaceful, it was 
protected as an incident of free speech 
under the First Amendment. Congress has 
a right, said the Court, to declare illegal 
the objective of requiring third parties to 
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cease doing business with a struck em- 
ployer, and accordingly any picketing in 
support of that illegal object could not have 
the protection of the First Amendment. 


Ritter Case Forgotten 

In so doing, the Supreme Court has ap- 
parently taken another long step in the 
emasculation of the doctrine that peaceful, 
informative picketing is the workingman’s 
means of communication and, as such, is 
protected under the First Amendment. 

In the Ritter Cafe case—which, it will be 
recalled, was a building trades case involv- 
ing picketing of a restaurant with which 
there was no dispute but whose owner was 
engaged in constructing, with nonunion 
labor, a building at another site several 
miles away—even the majority justices 
found the picketing to be illegal only 
because engaged in away from the area of 
the actual dispute. 

All the justices in the Ritter case indi- 
cated that, had labor’s picketing been con- 
ducted where the construction was in 
progress, it would have been protected 
under the First Amendment. 

Several of the justices participating in 
the majority decision in the present case 
also sat in the Ritter case. It is amazing 
that they should so soon have forgotten the 
practical realities of the construction in- 
dustry and the implications of the free- 
speech doctrine in respect to traditional 
picketing practices in the building trades 
field—practices built up over the years 
with specific regard for the realities of em- 
ployment practices in that field. 

The Supreme Court also disposed of the 
argument that the free-speech protections 
in Section 8 (c) of the Taft-Hartley Act 
permit the picketing in question by saying 
that all the prohibitions against secondary 
activities could be circumvented if that con- 
tention were sustained. 

While the unions in the other cases raised 
additional arguments respecting the uncon- 
stitutionality of the secondary boycott pro- 
visions of the Taft-Hartley Act, the Court 
undertook to discuss only the free-speech 
issue and upheld the act by footnote refer- 
ences to decisions of various courts of ap- 
peals in which the constitutionality of the 
act had been sustained. 


Union Rules Bow to Taft-Hartley 


The case of Local 74, Brotherhood of Car- 
penters, v. NLRB again presented a factual 
situation similar to that in the Denver and 
IBEW cases. A nonunion firm had con- 


Boycott Provisions Clarified 














~ 





This statue is located on the steps of the 
National Archives Building, 
Washington, D. C. 





tracted to install the wall and floor coverings 
in a private home that was being reno- 
vated. The carpenter work was being done 
by a union contractor, but the Carpenters 
Union claimed jurisdiction over the installa- 
tion of the floor and wall coverings. 

No picketing was engaged in, but the 
Carpenters Union ordered its four car- 
penters off the job, this being done at a 
time when none of the nonunion installa- 
tion work was in progress. 

The NLRB found the Carpenters’ local 
guilty of an attempt to induce the em- 
ployees of the carpenter contractor not to 
work, with the object of requiring that con- 
tractor to cease doing business with the 
installation contractor. The Sixth Circuit 
upheld the Board and, on appeal, the United 
States Supreme Court, with Justices Jack- 
son, Douglas and Reed dissenting, also 
upheld the Board. 

The majority used the same reasoning 
as in the Denver case, finding a separate 
employer relationship as between the carpenter 
contractor and the installation contractor. 
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The Court found that it was clearly an 
object of the action engaged in by Local 
74 to force the carpenter contractor to 
cancel the installation contract. 

The Court found it immaterial that 
another object was to enforce a union rule 
that members should not work on a project 
where nonunion men are employed; any 
such union rule must bow to the express 
provisions of the Taft-Hartley Act. 

The Court made it clear, however, that 
the act “did not require individual car- 
penters to remain on the job.” The Court 
further made it clear that picketing directed 
solely against the installation contractor 
would have been legal. 

In each of the foregoing three decisions 
involving building construction work, the 
issue was raised that the National Labor 
Relations Board had no jurisdiction since 
the work in question had no substantial 
effect on interstate commerce because of 
the smallness of the job. In each case this 
contention was denied. 

Thus, the Supreme Court has indicated 
that the Taft-Hartley Act may cover any 
building or construction job whatsoever 
where even as little as several hundred 
dollars’ worth of materials is shipped across 
state lines, and even where a small private 
home is being constructed. 

Of course, the Board has evolved its own 
rules of jurisdiction in this respect, and 
these require substantial interstate ship- 
ments (see “NLRB’s Jurisdiction,” The 
American Federationist, January, 1951). How- 
ever, the courts could consider damage 
suits under Section 303 regardless of the 
Board’s attitude toward the amount of in- 
terstate shipments it deems substantial. 


Recommendations 


The foregoing decisions may require cer- 
tain changes in respect to picketing prac- 
tices in the building trades industry. It is 
difficult, if not impossible, however, to 
make suggestions without reference to par- 
ticular factual situations. 

In view of the possibility not only of 
injunction and unfair labor practice suits 
by the Board, but also of damage suits by 
the employer, no action in specific disputes 
should be taken, where there is any doubt 
whatsoever as to its legality, without con- 
sulting legal counsel. 

While, as before stated, the foregoing 
decisions do operate to destroy many tradi- 
tional and perfectly justifiable union prac- 
tices in the building trades industries, it 
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also can be said that the picture is not so 
black as it may seem at first blush, and it 
may be possible for building trades unions 
to accomplish much in the way of protec- 
tion of standards and conditions which they 
were previously able to accomplish, provided 
different methods of picketing are utilized. 


One thing which it is important to bear 
in mind is that the Supreme Court con- 
siders each contractor and subcontractor on 
the job as a separate employer and re- 
quires that the picketing be directed against 
only that employer with whom an imme- 
diate dispute exists. In this respect, then, 
it is important to watch the language and 
the message on the picket signs, so that 
it will clearly appear that the picketing is 
directed against the particular contractor 
or subcontractor with whom the union is 
in dispute. t 

Furthermore, it may be well to picket 
only when the unfair contractor or sub- 
contractor is carrying on construction work. 
To picket at a building job at a time when 
the contractor being complained against 
is not engaged in doing the work might 
indicate that the picketing is directed against 
the job as a whole rather than at the par- 
ticular contractor or subcontractor. 

In addition, it might be well to re- 
examine existing rules and bylaws in local 
unions’ or local building trades councils’ 
constitutions, with a view to the advisa- 
bility of making adjustments in particular 
provisions which might be used to assist 
the Board or the courts in concluding that 
picketing activity is secondary in effect. 


The legality of such provisions would 
depend entirely upon the particular facts 
in each case and upon the manner in which 
they are applied. No general suggestions 
can be given, but legal advice should be 
sought in case of doubt. 

If some of the foregoing precautions are 
taken, it would appear from the decisions 
that peaceful primary picketing is fully 
protected: and is legal even though the 
picketing has the effect of inducing other 
craft workers on the job, acting on their 
own, to leave their employment. 


In other words, other craft employees 
on any job where a labor dispute may be 
in progress in respect to a particular con- 
tractor or subcontractor may respect the 
picket line established against that con- 
tractor or subcontractor if, in their in- 
dividual conscience, the employees in 
question feel that, as a matter of principle, 
they should not cross or work behind a 


picket line. (The End] 
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Public Policy 


on Collective Bargaining 


By PAUL F. BRISSENDEN, Professor of Economics, Columbia University 





UR FEDERAL LAW about collective 
bargaining is the heart of our national 
labor policy. That Americans deem it cen- 
tral elsewhere than in the federal jurisdic- 
tion has been strikingly evidenced by the 
draft proposals on labor policy currently 
before the Hawaii Constitutional Conven- 
tion, which has just concluded its labors in 
this city. The convention approved for the 
state constitution of Hawaii a provision which 
declared that “persons in private employ- 
ment shall have the right to organize for 
the purpose of collective bargaining. r 
Similarly, the present constitution of the 
State of New York, adopted by a constitu- 
tional convention in 1938 and approved by 
vote of the people in the same year, contains 
a clause declaring that “employees shall 
have the right to organize and bargain col- 
lectively. .” The Hawaii convention 
debated the question whether the right to 
organize for bargaining was a fundamental 
right which ought to be embodied in the 
bill of rights. The convention decided that 
it was not, but that it must, nevertheless, 
be incorporated into the state constitution. 
In New York the convention not only made 
the right to organize and bargain collectively 
a constitutional right, but it also incorpo- 
rated it in the bill of rights set forth in 
Article I of the new constitution The Hawaii 
convention, perhaps more realistically, con- 
sidered that the right in question, while 
entitled to constitutional protection, was not 
such a primary, fundamental right as to 
warrant its inclusion in the bill of rights. 
It was thought, perhaps, to be a right ancillary 
to the rights of free speech and assembly. 
Although the phrase “collective bargain- 
ing” directly conveys some sense of the 


This article, reprinted from Univer- 
sity of Hawaii Occasional Paper No. 
54, was originally delivered, in sub- 
stantially the same form, as a public 
lecture at that university last year 





nature of the process to which it refers, it 
may not be pointless to suggest that it is 
a democratic way of carrying on the gov- 
ernance of industry. In another aspect, it 
has been suggested that it is a “mechanism 
for pricing labor.” ? In both roles the process 
reflects public conviction that the practice 
of fixing wages, by what has been somewhat 
misleadingly described as “individual bar- 
gaining,” and the unilateral handling of all 
of the labor affairs of a going concern within 
the more or less sound discretion of manage- 
ment, are unsatisfactory, particularly so in 
communities like ours, which long since 
have become committed to the proposition 
that government should rest upon the con- 
sent of the governed. Since industrial workers 
spend large portions of their lives at their 
jobs, it would seem appropriate to subject 
to the consent of the governed, not only the 
management of political affairs but also of 
many of the affairs of industry. More per- 
tinently, the growing resort to the techniques 
of collective bargaining reflects the spread- 
ing public conviction that these techniques 
are appropriate for democratic communities 
and that they are more equitable and (de- 
spite certain disadvantages which seem in- 
herent in democratic methods) can be made 
in time to operate no less effectively than 
the more traditional methods which, in many 
quarters, still are preferred. 





1 Archibald Cox, ‘‘Some Aspects of the Labor- 
Management Relations Act, 1947,"' 61 Harvard 
Law Review 274 (January, 1948). 
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The negotiation of collective labor agree- 
ments has become a major industry in the 
United States. The number of such con- 
tracts now in effect runs into many thou- 
sands and they cover millions of workers. 
Moreover, they effect the transfer annually 
of hundreds of millions of dollars from group 
to group within the economy and they have 
a heavy impact upon methods and condi- 
tions of work and upon the functioning of 
the economy. What, if anything, should the 
government do about them and the process 
of negotiating them? Should collective bar- 
gaining be encouraged or discouraged? Should 
it be prohibited? Should government merely 
tolerate such bargaining, without either en- 
couragement or discouragement? If it is to 
be encouraged, what form should that en- 
couragement take? Should there be public 
prescription of, or limitation upon, what is 
to be written into the agreement? If not, 
should there be, at the least, some public 
regulation of the way in.which bargaining 
is carried on? Interlaced with these ques- 
tions are cognate questions about trade union- 
ism. Indeed, the answers to some of them 
will turn on attitudes adopted by govern- 
ment toward unions. Since collective bargain- 
ing scarcely can go on if labor is unorganized, 
it follows that discouragement of unions by 
any government commits that government 
to the discouragement of collective bargain- 
ing. Encouragement or tolerance of collective 
bargaining implies, in turn, encouragement 
or tolerance of unionism. Similarly, with 
respect to public policy regarding strikes 
and lockouts, the powers to declare which 
constitute the sanctions (the clubs behind 
the door) without which it is hard to see 
how collective bargaining could go on. 


Background Summary 


Evaluation of these questions ought not 
to be attempted except against a background 
summary of what public policies have in 
fact been applied to collective bargaining in 
the past. Let us look at the record, partic- 
ularly that of the federal government. That 
record, running back more than in a hun- 
dred years, and culminating in the passage 
of the Taft-Hartley Act in 1947, reflects an 
evolution of policy marked by four signifi- 
cant stages. 

In the earliest phase, which prevailed until 
about the middle of the nineteenth century, 
public policy on collective bargaining was, 
in effect, drastically to discourage it. In that 
period labor unions were only beginning to 





get a foothold in the economy, and collective 
bargaining was extremely rudimentary. The 
courts were the principal formulators of 
public policy in this field. They looked upon 
the trade unions with suspicion, if not hostility, 
and in this they probably reflected the then 
prevailing public opinion. It was generally 
deemed unlawful for workers to combine 
to secure increases in their wages. In this 
climate of official judicial opinion, collective 
bargaining scarcely could flourish, although 
it did make some crude beginnings. 


The second stage in the evolution of public 
policy on collective bargaining runs through 
the second half of the nineteenth century 
and roughly the first quarter of the twentieth. 
This was a period marked by the displace- 
ment of a policy of discouragement by one 
of tolerance. A seachange in judicial atti- 
tudes toward unions was signalized by the 
landmark Massachusetts case of Common- 
wealth v. Hunt.2 The notion that concerted 
wage movements necessarily were conspira- 
cies, gradually faded out. Vestiges of this 
policy persist down to the present day, ap- 
pearing as they do from time to time in bills 
of complaint in labor injunction cases. But 
for the most part, from 1850 on, trade unions 
were more and more widely accepted by 
government as legitimate features of the 
American economy. By implication again 
collective bargaining, therefore, was accepted 
—tolerated—as a legitimate economic process. 


However, the limitations of such accept- 
ance need to be carefully noted. Bargaining 
in this second stage was only a privilege. 
The privilege was not protected. There was, 
therefore, no right to bargain. Organized 
workers might legitimately bargain collec- 
tively with their employer if they could 
induce him to bargain with them. He, how- 
ever, was under no legal obligation so to 
bargain. He might negotiate with their union 
because, as a matter of principle, he believed 
in collective bargaining; or (if the situation 
was such as to give the union hope that a 
strike might successfully be called) the em- 
ployer might bargain because, although he 
disliked it, his dislike of the prospect of a 
strike was even more intense. More often 
than not the economic situation was such 
as to leave the employer free to act in con- 
sonance with his rooted and generally hostile 
convictions about unions and collective bar- 
gaining. Significantly, the state of the law 
and of public opinion was such as to make 
it generally feasible for employers success- 
fully to resist unions, their requests for recog- 
nition and their demands that they be bargained 





2 45 Mass. (4 Metcalf) 111 (1842). 
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with. For, while public policy, reflected in 
law, tolerated collective bargaining, it also 
tolerated certain practices by employers which 
made the tokerated bargaining something 
which unions found very hard to get intro- 
duced into the economy. Employers con- 
tinued to have the unrestricted right to hire 
and fire, except for only temporarily success- 
ful legislative efforts in some jurisdictions 
to limit it. It was entirely permissible, under 
the law, for them to refrain from hiring a 
man, and to do so because he was a union 
man. It was equally permissible for them 
to fire him for the same reason. In the 
context of the deeply rooted freedom of 
the employer to hire and fire and to shut 
down or move his plant, a policy of tolerance 
of collective bargaining was not calculated to 
make that method of dealing as readily avail- 
able to the unions as they wished it to be. 


New Deal Policy 


The third stage was ushered in with the 
New Deal. It is characterized by a policy 
of definite encouragement of unionism and 
collective bargaining. That encouragement 
was crystallized and spelled out most fully 
in the Wagner Act of 1935. The policy of 
encouragement signalized by that statute 
continued in effect without modification until 
three years ago, when substantial amend- 
ments and supplements replaced it with the 
Taft-Hartley Act of 1947. 

During the decade between the mid-twenties 
and the mid-thirties a revolution in national 
labor policy took place. It was, fundamentally, 
a revolution in the public attitude toward 
collective bargaining. The revolution was 
not a bolt out of the blue. It had its roots 
in the past. Thus, as early as World War I 
the national labor policy, as enunciated by 
the War Labor Board, temporarily rested 
on that agency’s guarantee of the “right of 
workers to organize in trade unions and to 
bargain collectively.” The instruments for 
the accomplishment of the revolution were 
the Wagner Act of 1935, the Norris-La 
Guardia Act of 1932, the Railway Labor Act 
of 1926 and 1934, and the highly significant 
Section 7(a) of the short-lived National 
Industrial Recovery Act, with its grant to 
workers of the “right to organize and bar- 
gain collectively and to be free from the 
interference, restraint and coercion of em- 
ployers and their agents... .” I mention 
these statutes in what I conceive to be the 
order of their importance with respect to 


policy on collective bargaining. Overwhelm- 
ingly most important was the Wagner Act. 


While New Deal labor policy was crystal- 
lized in the foregoing statutes, contemporary 
national policy on collective bargaining may 
be said to be embodied in the Labor-Manage- 
ment Relations Act of 1947,° the Railway 
Labor Act as amended in 1934, and the 
Norris-La Guardia Act as modified by Taft- 
Hartley. Moreover, it perhaps goes without 
Saying, with respect to both New Deal and 
contemporary policy, that the provisions of 
the statutes have been to some extent clari- 
fied, and even supplemented and modified, 
from case to case, by the decisions of the 
federal courts and the National Labor Rela- 
tions Board. 
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The revolution of 1925-1935 was in essence 
a transformation from a policy of treating 
trade-union organizational and bargaining 
activities as permissible but unprotected prac- 
tices which the law neither encouraged nor 
discouraged, but which natural economic 
“laws,” by and large, had a way of dis- 
couraging, to a policy of giving affirmative 
and official encouragement to such activities. 
What unions could formerly legitimately do, 
but only at their peril, they now, after the 
revolution, were protected in doing by making 
it the legal duty of employers to bargain 
collectively and to abstain from practices 
calculated to hinder organizing and col- 
lective bargaining activities. 


Wagner Act policy implemented the revo- 
lutionary policy of affirmative encourage- 
ment to collective bargaining in two principal 
ways: (1) It cleared the way for bargaining 
by forbidding employer practices that were 
calculated to block successful organizing 
activities—practices which for years had led 
to strikes for recognition and bargaining 
rights and which notoriously had hindered 
the establishment and jeopardized the con- 
tinuance of collective bargaining relation- 
ships. (2) It directly encouraged collective 
bargaining by explicit declaration of the 
right so to bargain and by making it unlaw- 
ful for employers to refuse to bargain. This 
two-pronged policy program was constructed 
out of the lessons of decades of bitter ex- 
perience—reflected in official documents run- 
ning from the report on the Pullman strike 
of 1894 down through the voluminous re- 
ports of the La Follette Committee on Civil 
Liberties and. the Rights of Labor—which 
taught that employer interferences and re- 
fusals of recognition were frequent causes 





* Sometimes referred to herein as the ‘‘Wag- 
re teen tis f Act” or the ‘“Taft-Hartley 
ct.”’ 
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of “recognition” strikes and other manifesta- 
tions of industrial unrest, disturbances which 
were costly and painful for both management 
and labor and not infrequently subjected the 
bystanding “public” to grave inconvenience. 

It is important, because of the Taft-Hartley 
sequel, to note carefully what the Wagner 
Act did and did not do about collective 
bargaining. It really did no more than to 
require employer abstention from certain 
practices likely to preclude union recogni- 
tion and hinder the establishment and con- 
tinuance of collective bargaining relationships 
and broadly to guarantee the right to en- 
gage in concerted activities. Except for a 
clause which obliquely referred to “the pur- 
poses of bargaining in respect to rates of 
pay, wages, hours of employment, or other 
conditions of employment,” the act was silent 
as to the definition of collective bargaining 
and its subject matter. It was equally silent 
as to the conditions under which the process 
was to be initiated and carried on. All that 
the Wagner Act did about collective bar- 
gaining was to escort the representatives of 
the employees to the conference room and 
say to the employer: “Here are the repre- 
sentatives of your employees: bargain with 
them,” and then, to both: “Lay on, Mac- 
aun. Tt’ 


_ Passage of Taft-Hartley Act 


The passage of the Taft-Hartley Act sig- 
nalized the emergence of the fourth and 
contemporary phase of national collective 
bargaining policy. Like the Wagner Act 
the new law also had its roots in the past. 
The taproot was the Wagner Act itself. 
Other roots run back to legislative fore- 
shadowings in various states between 1935 
and 1947. I select for mention only one of 
these, the one which must be of greatest 
interest here, namely, the Hawaii Employ- 
ment Relations Act, passed two years before 
Taft-Hartley. That law not only declared 
that “employees shall have the right of self- 
organization and the right . . . to bargain 
collectively”; it went further, declaring that 
“such employees shall also have the right to 
refrain from any and all such activities... .” 
Nor was this the only foreshadowing of 
Taft-Hartley in the Hawaiian statute. It 
also incorporated an explicit definition of 
the phrase “collective bargaining.” That 
term shall mean, it says, “the negotiating 
by an employer and a majority of his em- 
ployees ... (or their representatives) con- 
cerning representation or terms and conditions 
of employment of such employees in a mutually 
genuine effort to reach an agreement with 
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reference to the subject under negotiation.” 
The Hawaiian act still further foreshadowed 
Taft-Hartley in that it legislated about un- 
fair labor practices after the fashion which 
the latter statute was to follow two years 
later. The territorial law adds to its list 
of eleven unfair labor practices, punishable 
when indulged in by employers, a list of nine 
unfair labor practices which it is illegal “for 
an employee” to engage in “individually or 
in concert with others.” Finally, it may be 
noted that the territorial legislature affirmed 
its policy on collective bargaining by de- 
claring in the Hawaii Wage and Hour Law 
that “nothing ... [herein] shall be deemed 
to interfere with, impede or in any way 
diminish the right of employees to bargain 
collectively . . . in order to establish wages in 
excess of the . . . minimum” herein provided. 


As I have intimated, the passage of Taft- 
Hartley signalized changes in policy vis-a-vis 
collective bargaining much more penetrating 
and pervasive than anything that had gone 
before. The new statute provides for much 
more extensive intrusions by government 
into labor-management relations than had 
any earlier labor law, federal or state. It 
incorporates an elaborate definition of the 
phrase “to bargain collectively,” pervasive 
controls over the bargaining process and 
far-reaching prescriptions as to the content 
of the bargains to be made. In some re- 
spects, it beats a retreat from the forthright, 
prolabor stand taken in the Wagner Act. 


It is impossible in the space here available 
to make anything approaching a complete 
assessment of the significant changes in 
collective bargaining policy effected by Taft- 
Hartley. I shall therefore attempt to do 
no more than comment on a few of those 
which seem to me most significant and 
fundamental. 

In general, Taft-Hartley continued the 
policy of encouragement of unionism and 
collective bargaining, but with numerous 
limitations and qualifications. One way to 
appraise these changes is to note the differ- 
ences between the two statutes with regard 
to their respective patterns of assignment 
of the rights and duties of the parties relative 
to participation in bargaining and other con- 
certed activities. 

The Wagner Act vested in employees the 
“right .. . to bargain collectively” and made 
it the duty of employers to bargain with 
their representatives, but it did not impose 
any such duty upon employees or unions. 


It is clear that while under the Wagner 
Act employees had the right to engage in 
“concerted activities,” to bargain and be 
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bargained with, the law was silent as to 
whether they were obliged to engage in such 
activities. Presumably, the law being silent, 
they were under no such obligation. The 
unions, however, naturally made life hard 
for individual employees who might not wish 
to participate in concerted activities. These 
“lone wolves” were in fact frequently dealt 
with by union organizers after a fashion 
consistent only with the assumption that 
the Wagner Act required them to engage in 
concerted activities whether or not they 
wished to do so. When the Wagner Act 
was transformed into Wagner-Taft-Hartley 
this question no longer was in doubt. The 
Wagner Act language conferring the right 
to organize and bargain collectively was 
repeated verbatim, and to it was added the 
assurance that “Employees . . . shall also 
have the right to refrain from any or all 
such activities. ...” Thus, the lone wolves 
were plainly told that they ‘might, if they 
wished, act as lone wolves. Wagner-Taft- 
Hartley, moreover, placed upon unions the 
obligation to desist from certain “unfair 
labor practices,” supplementing the unfair 
labor practices of employers which alone 
were tabooed by the Wagner Act. The first 
of these new unfair-labor-practice provisions 
forbade unions “to restrain or coerce .. . 
employees in the exercise of the rights. . .” 
to engage in or to refrain from engaging in 
concerted activities. Another forbade unions 
“to refuse to bargain collectively with an 
employer. ...” The sum of these changes 
with respect to the right and duty to bar- 
gain is that now both employers and unions 
have the right, and both have the duty, to 
bargain collectively, and that employees not 
only have the right to engage in concerted 
activities, but also the right not to engage 
therein. 


The unions, to be sure, dislike these amend- 
ments. They suggest that it is superfluous 
to say that a union must bargain collectively 
since the basic purpose of trade unions is 
to engage in such bargaining. This is true 
enough, but the fact remains that unions, 
on numerous occasions when it has suited 
their interests of the moment, have taken 
negative and recalcitrant positions on bar- 
gaining which, when taken by employers, 
properly have brought down upon them the 
penalties of the law. So, too, with the grant 
to employees of the right to refrain. The 
unions opposed it on the ground that it 
was unnecessary, that it was a gratuitous 
statutory addition, that a fair construction 
of the Wagner Act includes the inference 
that its guarantee of the right to bargain 
does not connote compulsion of workers to 
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bargain, and that, therefore, the right to 
refrain from bargaining is implied. Since 
the Wagner Act did not in terms prohibit 
such abstention, it must, they urge, have 
been intended to allow it. But since, as 
noted, the behavior of unions was often 
more consonant with the opposite intent, 
the amendment seems wise. If it is de- 
sirable that employees be free to refrain, 
it would seem desirable explicitly to assert 
that freedom in the statute. 


One argument about the grant of the 
right to refrain, which has been made in 
some union circles, may have some validity 
and, should continued experience under the 
new statute confirm it, force reconsidera- 
tion of the merits of this particular amend- 
ment. It is urged that the explicit grant 
of the right to refrain is likely to cause 
substantial numbers of workers to hold out 
as “lone wolves,” thus defeating the general 
policy of encouragement of union organiza- 
tion and collective bargaining. If the guarantee 
of such a right to abstain should in fact 
have the effect of causing large proportions 
of unorganized workers to refrain from 
joining unions and large proportions of 
union members to quit their unions, there 
would seem good reason, if we continue 
committed to the desirability of collective 
bargaining as a matter of public policy, to 
repeal the provision. Three years of ex- 
perience with the administration of Wagner- 
Taft-Hartley have not produced such results, 
so far as I have been able to learn. If we 
are to strengthen and perpetuate our demo- 
cratic system with its fundamental protec- 
tions to minorities, it would seem wise to 
assure to minorities the right not to “go 
along.” The repeal of this amendment, there- 
fore, would not appear to be in the public 
interest, unless the administration of the 
law in a period of depression proves that 
its effect is appreciably to discourage organi- 
zation for the purpose of collective bargain- 
ing. In the absence of such a showing the 
provision appears to be in the public interest, 
and not invasive of the legitimate interests 
of organized labor. 


It follows from all this, that, while Taft- 
Hartley continues to encourage collective 
bargaining, the encouragement is less strong, 
less forthright, than it was in the Wagner 
Act. The result is that the business of the 
initial establishment of the collective bar- 
gaining relationship unquestionably is more 
difficult under Wagner-Taft-Hartley than it 
was under Wagner. This would not be a 
matter of concern to organized labor if 
collective bargaining relationships were as 
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well established in ail sections and indus- 
tries of the United States as they are, for 
example, in the longshore industry in Hono- 
lulu or in the apparel trades in New York 
City. But in some regions, such as the deep 
South, such relationships are not established 
at all, or are only precariously established. 
In such situations the option to employees 
to “refrain” may make it more difficult, 
may even make it impossible, for the unions 
to carry through successful organizing cam- 
paigns in the South. The dilemma seems 
to be a real one: to suppress the right to 
“refrain,” so that organizing may have maxi- 
mum effectiveness, with the possible result 
that the civil liberties of the “lone wolves” 
may be unduly curtailed; or to protect the 
right to “refrain” (as well as the right to 
join), so that democratic civil liberties may 
be safeguarded, with the possible result that 
the establishment of bargaining relation- 
ships in some places will be delayed or pre- 
vented. The choice is as difficult as the 
dilemma. I have indicated that I think that 
the Taft-Hartley provision of the option to 
“refrain” is wise. The dilemma may not be 
as real as it seems to be. It may be that 
unions, put to their trumps to demonstrate 
that they have much to offer all workers, 
will be able to organize nonunion territory 
even in the context of the policy and prac- 
tice of allowing dissident persons to refrain. 
For it must be remembered that the present 
law continues to prohibit to employers the 
. types of labor practices which are calculated 
to interfere with the establishment of col- 
lective bargaining relationships. More ex- 
tended experience with the present law may 
give us the answer. 

While the purpose of the original Wagner 
Act was to facilitate the organization of 
unions and the initiation of bargaining re- 
lationships, that of Wagner-Taft-Hartley is 
primarily to make collective bargaining an 
effective instrument for the conduct of orderly 
and equitable industrial relations. During 
the Wagner Act decade, organizing activity 
was much accelerated, unions grew greatly 
in membership and in power, and collective 
bargaining relationships were widely estab- 
lished along new sectors of the economy 
and given firmer roots in industries in 
which unionism had long antedated the 
New Deal. As has been noted, Wagner- 
Taft-Hartley, explicitly conferring upon in- 
dividual employees the right to “refrain” 
from concerted activities, and thus assuring 
to them a freedom of action which they 
seem not to have had under Wagner, has 





made more difficult the initial establishment 
of bargaining relationships in nonunion 
territory. No less importantly, the new 
statute made wide and drastic forays both 
in the direction of regulating the bargaining 
process and prescribing the subject matter 
content of the bargains made. 


“To Bargain’ Collectively’’ Defined 


As to the regulation of the process: 
Wagner-Taft-Hartley includes a page-long 
definition of the phrase “to bargain col- 
lectively.” It means, says the Act, “the 
performance of the mutual obligation of the 
employer and the representative of the em- 
ployees to meet at reasonable times and 
confer in good faith with respect to wages, 
hours, and other terms and conditions of 
employment, or the negotiation of an agree- 
ment, or any question arising thereunder, 
and the execution of a written contract 
incorporating any agreement reached if re- 
quested by either party; but such obligation 
does not compel either party to agree to a 
proposal or require the making of a con- 
cession. . . .” The statutory definition goes 
on to say that where a contract is in effect, 
“the duty to bargain collectively shall also 
mean that no party” to it shall terminate 
or modify it unless the party desiring such 
modification (1) serves written notice of 
the proposed modification upon the other 
party sixty days before the contract’s ex- 
piration date, (2) offers to meet and confer 
with the other party, (3) notifies the Federal 
Mediation and Conciliation Service and the 
appropriate state or territorial labor media- 
tion agency within thirty days, and (4) 
“continues in full force and effect, without 
resort to strike or lockout, all the terms 
and conditions of the existing contract for a 
period of 60 days after such notice is given. 
; .”’ The definition includes the explicit 
declaration that “the duties so imposed 
shall not be construed as requiring either 
party to agree to any modification of 
[any contractual] terms and conditions... 
if such modification is to become effective 
before” the contract expires. This clause 
appears to repeal decisions made in certain 
cases* by the National Labor Relations 
Board that under the Wagner Act em- 
ployers were obliged to bargain whenever 
a union asked for a change in an existing 
agreement. 


Wagner-Taft-Hartley clearly recognized, 
as Wagner did not, the distinction between 





‘J. H. Allison & Company, 70 NLRB 377 
(1946); Timken Roller Bearing Company, 70 
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the bargaining process of negotiating a 
new agreement or the revised terms of a 
successor agreement and the very different 
process of administering an agreement, the 
sort of bargaining process that is involved 
in grievance adjustment. The new statute 
provided for invocation of the services of 
the Federal Mediation and Conciliation 
Service in the first process but made it quite 
clear that for “grievance-adjustment” bar- 
gaining that agency was not normally to be 
resorted to. 


These provisions regulating the way in 
which the bargaining process should be 
carried on are, I think, all to the good. 
They seem clearly calculated, in the na- 
tional interest, to minimize, and perhaps 
eliminate, abuses which have crept into that 
process. There is, however, a final provi- 
sion included in the subsection containing 
the definition of collective bargaining, which 
does not seem very good. “Any employee,” 
it says, “who engages in a strike within the 
60-day period” stipulated in the definition 
“shall lose his status as an employee of the 
employer” involved in the dispute. This 
provision is objectionable in that, in effect, 
it permits the employer to visit punishment 
upon the employee. As the policy clauses 
of Wagner-Taft-Hartley imply, strikes and 
lockouts are not merely private wrongs 
against employers and employees. They 
are public wrongs. Good industrial rela- 
tions, therefore, would seem calculated to 
be better promoted by resort to sanctions 
imposed by the public, if sanctions are re- 
quired. I question whether any statutory 
sanction should be imposed upon employees 
striking within 60-day period. The best 
way to deal with the abuse is perhaps 
through eduction of employees, by their 
own union leaders, by their supervisors, 
and in other ways, and, similarly, by the 
education of employers and their agents 
to a recognition of the reason for the 60- 
day arrangement and the desirability of 
continuing operations “in full force and 
effect” during that period “without resort- 
ing to strike or lock-out.” 


Agreements’ Subject Matter 


As to the law’s prescription of the subject 
matter of the agreements made: the Wagner 
Act was concerned with facilitating organ- 
ization for bargaining, not with regulation 
of the process or the spelling out of rules to 
regulate its conduct or shape its scope and 
content. However, long before Wagner be- 
came Wagner-Taft-Hartley, the National 
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Labor Relations Board was well embarked 
on a long line of decisions which did tend 
to define the scope and content of the 
bargains made. As noted, the Wagner Act 
spoke of “rates of pay, wages, hours of 
employment, or other conditions of em- 
ployment.” Moreover, it listed even these 
things a bit casually, by way of indicating 
the general purposes of bargaining in con- 
nection with the designation of employee 
representatives. But the Board, long before 
Taft-Hartley, had concluded that it must 
decide what subjects were, and what were 
not, to be bargained about. In effect, there- 
fore, it helped to decide what subjects were 
to be included in labor contracts. Pursuing 
this line it had decided, before 1947, that 
the Wagner Act phrase about rates of pay, 
and so forth, specifically covered holiday 
pay, discharges, work loads and standards, 
the closed shop, subcontracting, shop rules, 
work schedules and merit increases. 


Taft-Hartley, by statute, has codified and 
accelerated this trend toward the under- 
mining of well-established bargaining cus- 
toms and the policing of the bargaining 
process. Its regulation of the content of 
labor agreements is both negative and posi- 
tive. Thus, contracts may not contain pro- 
vision for a closed shop. They may or may 
not contain union-shop arrangements, but 
if they do, they must add the conditional 
requirement of union-shop elections. Con- 
tracts which include provisions for “welfare 
plans” must add elaborate supplementary 
provisions covering their administration. 


Both Wagner and Taft-Hartley have 
vested authority in the Board to determine 
the pattern of bargaining units. The exer- 
cise of this authority produces significant 
and far-reaching effects upon the scope and 
character of bargaining, setting in motion 
profound changes in bargaining arrange- 
ments, perhaps in time replacing craft-wide 
with plant-wide bargaining, even though 
the former type might well persist in the 
absence of the statute. The amendments, 
moreover, have the effect of discouraging 
bargaining by units of employees which 
contain both professional and nonprofes- 
sional workers, since the Board is forbid- 
den to certify such units unless a majority 
of the professional employees vote to be in- 
cluded. Similarly, bargaining by units which 
include guards now is discouraged because 
the statute forbids certification of units con- 
taining guards as well as other employees. 


Further indirect effects upon bargaining 
are produced as a result of the coverage 
limitations of the statute. The term “em- 
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ployee” is so defined as to exclude agricul- 
tural laborers, domestic servants, independent 
contractors and supervisors. In like manner 
the word “employer” is so defined as to 
exclude the government and persons sub- 
ject to the Railway Labor Act. These 
groups are excluded from the protections 
and are free from the limitations of the law. 
This does not mean that they may not 
bargain collectively with employers (or em- 
ployees). It means that they have no more 
than an unprotected privilege to bargain, 
and that the other party is under no duty to 
bargain with them. Their position, there- 
fore, is essentially the same as was that of 
employers and employees generally before 
the New Deal. 

Finally, it is to be noted that even the 
employees and employers who are covered 
by the law, although they are benefited by 
the availability to them of the Board’s 
services, including its orders directing re- 
calcitrant parties to bargain, or directing 
such parties to desist from unfair labor 
practices which may be hindering the set- 
ting up of bargaining relationships, are the 
victims of this law’s more or less inescap- 
able delays. This means, of course, that 
their bargaining activities are subject to like 
delays. The Board’s processes are slow; 
the prevention by due process of unfair 
practices takes time, and the holding of 
elections and the making of certifications 
take time. The result frequently may be 
that the opening of negotiations may be 
delayed for months or even for a year or 
two, before certifications can be made, 
whereas, in the absence of the law, by dint 
of, say, a week’s all-out effort concentrated 
upon a strike and picketing program to 
“persuade” the employer, negotiations may 
get going almost immediately. It should 
be added, of course, that where the parties 
are willing to bargain with each other and 
there is no question about representation, 
employers, employees, and unions though 
covered by the statute are not obliged to 
avail themselves of its facilities and may 
bargain on their own. 


Conditions of Access 
to Board's Facilities 


But those to whom the benefits and limi- 
tations of the law apply may not avail 
themselves of the Board’s facilities upon 
their own terms. Taft-Hartley made the 
conditions of access to the Board’s facilities 
much more onerous than they had been 
under the Wagner Act. These limitations 
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bear more heavily upon labor organizations 
than upon employers. A union now cannot 
obtain either a certification that it is the 
official bargaining representative of a group 
of employees, or an order directing the 
employer to bargain with it in their behalf, 
even after long delay, unless it files with 
designated government agencies detailed 
information, including copies of its con- 
stitution and bylaws, the names and titles 
of its officers, the amounts of their salaries, 
the amounts of dues and initiation fees re- 
quired, statements of receipts and disburse- 
ments, and so forth. Moreover, the Board’s 
facilities are unavailable to any unions in 
whose behalf non-Communist affidavits have 
not been filed. Unions which are not in 
compliance with the foregoing limitations 
may file no petitions for certification and 
may not have their unfair labor practice 
charges against employers entertained. If 
they are to bargain collectively they must 
do it on their own, resorting, perhaps in the 
face of discriminatory practices by em- 
ployers, to the sanctions of direct action, 
in order to force recognition and the estab- 
lishment of bargaining relationships. 


Such is our public policy about collective 
bargaining as it has emerged in the Wagner- 
Taft-Hartley Act. The Wagner Act in 
its time was a long step forward. That is 
true certainly if it be granted that, in the 
context of individua: bargaining under the 
economic laws of the market place, the 
individual worker was generally at a serious 
disadvantage vis-a-u1s his employer. That 
law penalized practices that interfered with 
the union recognition that was prerequisite 
to bargaining. The Wagner Act decade, 
as has been noted, saw a great growth of 
unionism and of collective bargaining. In 
many situations, such as that in the coal 
industry, the balance of forces so far shifted 
as to give labor the whip hand and make 
the employer the weaker bargainer. These 
changes in the distribution of power in the 
American economy required appropriate 
adjustments in public policy about collec- 
tive bargaining. By the postwar period 
the need for amendment of the Wagner 
Act had become clear. The philesophy of 
that statute, which closely identified em- 
ployees and their unions, tended in some 
respects to overlook the important fact that 
from the point of view of effective pro- 
duction, in which labor has an interest, 
there is, or ought to be, a functional unity 
among all of those who are productively 
engaged in the operations of a going con- 
cern, be they managers, supervisors or 
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workers. Something of this seems to be 
glimpsed in Taft-Hartley. So we find in 
the amendments some hints of mutuality. 
Employers still must bargain; so must 
unions. Unions, having accumulated un- 
precedented power, must be held to stand- 
ards of responsibility, which probably would 
have been inappropriate in 1935. These 
realistic adjustments to social change are to 
the good. The issue of the non-Communist 
affidavit is a tougher problem to pass judg- 
ment upon. While the initial impact of this 
provision upon labor relations was in some 
ways alarming, since it caused bargaining 
rights to be lost, at least temporarily, by 
many groups of workers, its long-run effect, 
in freeing unions from controls designed to 
diveft attention and energy from bargaining 
for better conditions to political maneuver- 
ing with a weather eye on the Moscow 
line, may be conducive to more wholesome 
arrangements and more fruitful bargaining. 


I have suggested that the Taft-Hartley 
prohibition upon the restraint or coercion 
of individual employees by unions probably 
is wise, although much turns upon the way 
in which it is administered. A board made 
up of conservative employers could convert 
it into a serious abuse. In such hands the 
provision might well result in serious and 
inequitable delays and even total obstruc- 
tion to union efforts to gain the recognition 
that is prerequisite to bargaining. But with 
the law’s administration in the hands of 
liberal, realistic neutrals, the provision seems 
to hold more promise of good than of evil. 


As to the law’s prescription of the con- 
tent of the bargaining contract, I think it 
is highly vulnerable. This growing proclivity 
of legislators to dictate the precise arrange- 
ments which private contractors may make 
with each other may be the “wave of the 
future,” but I think it ominous, nevertheless. 
Thus, I think it is wrong to try, legis- 
latively, to arrange the terms and conditions 
of the welfare plans that unions and em- 
ployers may want to adopt. If the em- 
ployer, for reasons which seem good to 
him, is willing to agree to contribute to a 
welfare fund and yet does not wish to 
participate in the fund’s management, why 
should the law compel him to participate? 
There is, perhaps, more justification for the 
contingent requirement of an “impartial 
umpire” or public trustee, but even that 
seems debatable. Even the closed shop, I 
suggest, might weil be permitted if the 
employer is willing to accept it. I would, 
however, subject closed-shop arrangements 
tc the minimum requirement in the public 
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interest, that the umion must show that it is 
not a closed organization. The details of 
these matters are relatively unimportant in 
the present context. What seems important 
is that government should keep to a low 
mimimum the extent of its prescriptions as 
to what subjects are to be bargained about 
and what subjects are to be written into 
labor agreements. Some prescription, doubt- 
less, there must be. Thus, an employer and 
a union covered by the Fair Labor Stand- 
ards Act may not write into any contract 
an agreement to pay a wage less than 75 
cents an hour. But Wagner-Taft-Hartley 
goes well beyond this, and I think it goes 
too far. 


In sum, I suggest that the long-run 
development of policy generally has been 
in the public interest. Collective bargaining, 
in an industrial, democratic community is 
more appropriate than so-called “individual 
bargaining,” and it should not merely be 
tolerated. It should be encouraged, as 
should trade unionism and, for the most of 
industry, at any rate, the right to strike and 
lockout. But the extent of encouragement 
ought not to go so far as to leave trade 
unions free to coerce and restrain—although 
they should be free to influence—employees. 
The Wagner Act, as construed and applied, 
probably went too far in permitting such 
coercion. The Taft-Hartley amendments 
properly prohibit it. The conditions under 
which the collective bargaining process is 
carried on evidently must be regulated by 
law as Wagner-Taft-Hartley provides, That 
statute, however, goes too far in its prescrip- 
tion of the subject matter of labor agreements. 
Such prescription should be kept to a much 
lower minimum than present policy permits. 
On this score, I think we should revert to 
the laissez-faire policy of the Wagner Act, 
or to some very close approach to it, 


The Wagner Act, needing amendment, 
was tardily amended into Wagner-Taft- 
Hartley. Already it is clear that Wagner- 
Taft-Hartley needs amendment, and, sooner 
or later, it will be amended. 


In the meanwhile, whatever the outcome, 
employers, trade unionists, government labor 
officials and students of industrial relations 
will watch, as the controversies boil up 
and as case follows case, the way in which 
the law wreaks itself upon, and will note 
well how it affects, American lives, and 
American businesses, the wholesome and 
equitable development of which it must be 
the function of our laws to promote. 


[The End] 
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The War of the Raises 


The Wage Stabilization Board is being 
deluged with new cases at the rate of 200 
per day. There is a backlog of 5,000, ac- 
cording to Senator Dirksen and the Re- 
search Report of the AFL. 

The pressure of this backlog and pressure 
from employers and unions alike has forced 
the Board to amend and modify its rules 
regarding the giving of raises without se- 
curing approval. If these rules are made 
more elastic and applicable to more and 
more employer-employee relationships, fewer 
and fewer cases will be presented to the 
Board. Thus, the Board in a measure solves 
its own troublesome administrative problems. 


The Board is not a control board but a 
stabilizing one and the big question before 
it is: At what point can wages be stabil- 
ized? Must it always, like its war proto- 
type, the War Labor Board, be firm until 
pressure against it mounts, then give a 
little? Cost-of-living raises which also both- 
ered the War Labor Board have resulted in 
this Board’s giving a little: A revised regu- 
lation extends the leeway for cost-of-living 
increases to all classes of workers, thus 
removing the restriction limiting such in- 
creases only to employees covered by the 
cost-of-living escalator clauses contained in 
contracts made before January 26, 1951. 
Wage increases under the revised regula- 
tion may be given either under an escalator 
plan or without it as_long as the increase 
is tied to the BLS Consumer’s Price Index 
and is compensation for higher prices since 
January 25, 1951. No prior approval of the 
WBS is required to put such raises into 
effect except in those cases where increases 
exceeding those authorized under the 10 
per cent formula have already been requested 
or have been approved. This revision takes 
into account three types of contracts: 
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(1) Those with escalator clauses in effect 
prior to the wage-freeze date. This really 
amounts to a further extension from the 
July 1 date—the date to which they were 
first extended. 


(2) Those in which the parties wished to 
include escalator clauses. 


(3) Those where employers and unions 
have reopening clauses which allow wage 
rates to catch up to living-cost advances, 
but without being committed to automatic 
rises and drops. 


WSB Chairman George W. Taylor says 
that his guess would be that 25 per cent of 
the country’s workers had not received a 
10 per cent increase over their pay as of 
January, 1950. He pointed out that this 
cost-of-living boost had no effect on Board 
Regulation 6 (the 10 per cent formula) and 
that the amount of the increase depended 
on prices, and for this reason the increase 
would not have an unstabilizing effect. “If 
prices are stabilized there will be very little 
movement in wage rates under our cost-of- 
living resolution. On the other hand, if 
prices are not stabilized, wages will move 
up also under the action taken by the Boards.” 
Chairman Taylor has lateralled the ball to 
the price-control agency. 


The authors of price stabilization, the 
President (although he signed it) and the 
United Labor Policy Committee are not 
happy with the Defense Production Act 
recently passed by Congress. The President 
called it a “law that will push prices up.” 
The ULP Committee calls it a “no-limit-to- 
the-prices-act.” The action of the Board 
has recognized the possibility that the law 
will live up to its name and also show con- 
sideration of the helplessness of the work- 
ers caught between the rising prices and 
frozen wages. Following the enactment of 
the law, the landlord sought and received 
permission to increase rent. The OPS is- 
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sued orders increasing prices on many items. 
Rollbacks of meat scheduled to go into 
effect were cancelled. Many economists ex- 
pect food prices to rise 10 per cent and, 
since most of the items on which high prices 
are allowed are used in computing the BLS 
Index, wages bound to the index “will move 
up also under the action taken by the Board.” 
Thus the giant, inflation, begins an inex- 
orable climb. First he foots on the price 
rung and then he foots on the next higher 
wage rung. 


GENERAL REVISION was made last 

month in General Wage Regulation 5 
regarding the granting of merit and length- 
of-service raises without securing prior ap- 
proval. It also classified wage determination 
practices into three general methods: rate- 
ranges, random rates and single rates. 

No approval will be needed for the grant- 
ing of merit or length-of-service increases 
if they are made in accordance with any one 
of the following: 

(1) Past practices; 

(2) That the total increase for a group 
does not exceed 6 per cent of the aggregate 
straight-time rates of the employees in a 
group; or 

(3) An established plan which was in 
force prior to January 25, 1951, which sets 
minimum and maximum rates for each job 
classification, provides for periodic review 
and sets forth the percentages of wages 
that may_be earned. 

The formula sounds simple enough, but 
when all of the definitions of the relevant 
terms are taken into consideration the op- 
eration of the regulation is far from simple. 
Assume that an employer wants to make 
increases in accordance with past practices. 
Assume that this group includes 100 em- 
ployees in job classifications with estab- 
lished: rate ranges. Assume that the per- 
centage calculated from past practices is 6 
per cent. If employees are being paid vary- 
ing rates per hour which when totalled equal 
$150 per hour, then 6 per cent of this amount 
equals $9 per hour. The rates of the em- 
ployees in this group may be increased $9 
per hour. For instance, 60 employees may 
be increased 15 cents per hour, or the rate of 
50 may be increased 10 cents per hour and 
the rates of 25 employees may be increased 
16 cents per hour. 

This leaves unanswered: What is the per- 
centage calculated from past practice? 


This is found this way: Assume that dur- 
ing 1950 there was an average of 103 em- 
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ployees in the group. There were some changes 
in the number employed, but for the De- 
cember 16 payroll, there were 100, the near- 
est number to the average. On this pay 
period the total of the straight-time hourly 
rates paid was $140. Merit and length-of- 
service increases granted throughout the 
year totaled $7 on an hourly basis. Hence, 
the percentage of the increase granted to 
the straight-time payroll was $7 divided by 
$140, or 5 per cent. 

Now, what is a group? All the employees 
in a bargaining unit; plant or other estab- 
lishment; job classification; labor or salary 
grade; wage rate or salary level; or other 
unit of salary administration constitutes a 
group. Temporary employees, learners, train- 
ees, probationers and part-time employees 
are excluded from the definition of a group. 

What are straight-time hourly rates? 
They are wages or salaries paid per hour, 
day, week, month or other time unit. They 
do not include overtime, premium pay, va- 
cation pay, holiday pay, year-end bonuses 
or other fringe benefits. 

It appears quite evident from a study of 
this and other regulations on the same sub- 
ject that the key to the granting of increases 
and even the hiring of new employees de- 
pends to a large extent on the description 
of the job to be performed and the estab- 
lishment of rate ranges within that classifi- 
cation. Many employers, particularly the 
smaller ones, do not have such records de- 
tailing the job to be done at the rate of pay. 
If they do, they do not as a rule communi- 
cate these descriptions to the employees, 
which is a requirement of this regulation if 
the established-plan option is selected. With 
the labor market as tight as it is—over 63 
million employed—this regulation takes on 
new importance as far as the hiring of new 
employees is concerned. 


HAIRMAN Taylor no doubt remembers 

the controversy the War Labor Board, of 
which he was a member, had with the New 
York regional board over ingrade progression 
in job classification, and how often the na- 
tional board found it necessary to revoke 
the regional board orders. Professor Gell- 
horn, the last chairman of the New York 
board, said that this practice made for con- 
fusion. Taylor felt, however, that the em- 
phasis placed on the establishment of rate 
ranges and automatic progression was a 
device to increase wages contrary to the 
will of Congress. (Sar A. Levitan, /ngrade 
Wage-Rate Progression in War and Peace.) 
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In hiring, an employer with established 
rate ranges and job classification has the 
advantage, according to Mr. Levitan, who 
in his book reviewed the War Labor Board’s 
experience. “In a tight labor market em- 
ployers with rate ranges had a distinct 
advantage over single rate establishments, 
since they could offer prospective employ- 
ees wages at the top of the rate range... . 
General Order 31 [was amended] by add- 
ing a new clause . . . placing limitations on 
the number of employees who could be 
hired at rates above the minima of estab- 
lished rate ranges. The amendment pro- 
vided . . . that not more than 25 per cent 
of newly hired employees, during any given 
year in a particular job classification, could 
be paid more than the minimum of the rate 
range for the job. This section was further 
amended . . . when the 25 per cent limitation 
was applied to all employees of the establish- 
ment rather than on a job-by-job basis. 


“A number of attempts were made to 
liberalize this limitation on hiring. .. . 
[Another amendment to General Order 31] 
provided that . . . establishments engaged 
in essential war work and faced with critical 
hiring problems due to the limitation... 
could ... upon recommendation of the War 
Manpower Commission [suspend the lim- 
itation]. .. . [This provision] was adopted 
upon a showing... that some employees 
laid off or discharged from their last posi- 
tions because of cutbacks or elimination of 
essential war work had withdrawn from the 
labor market and that the 25 per cent lim- 
itation had in some instances been partly 
responsible for their withdrawal.” 


Raises, then, are not impossible. They 
can be tied to the BLS Consumers’ Price 
Index, They can be granted to certain em- 
ployees on a merit or length-of-service basis 
provided all the provisions of the regulation 
are met. Employees can be promoted. The 
Wage Stabilization Board is not a board of 
strict control but one of some flexibility, so 
long as it can exert a stabilizing effect. It 
is attempting to avoid some of the loopholes 
that were used during the time of the War 
Labor Board. It has expressed its opinion 
that control of wages follows control of 
prices. It has the most unstable job of all— 
that of stabilization. 


What Constitutes ‘‘Canning” 
in the Fishing Industry 


Shuckers of oysters and cleaners of shrimp 
were declared wholly exempt from the Fair 
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Labor Standards Act in a recent opinion 
of the Fifth Circuit Court of Appeals. The 
FLSA amendment exempting processes in 
the seafood industry “other than canning” 
(canning is exempt from overtime require- 
ments only) includes all processes, said the 
court, “except only those especially per- 
formed upon the products for the purpose 
of canning. All the preparatory things are 
exciuded from the Act that can be and are 
done when canning is not intended or con- 
templated.” 


A dissenting opinion declared that can- 
ning included “the necessary preparation of 
the product performed as an integral part 
of a continuous uninterrupted process,” even 
though this same sort of preparation might 
be required to market the product in another 
way. The dissenting judge said that on 
the record he could go along with the 
opinion; but he felt that both parties to 
the suit desired the same effect, and be- 
lieved a dangerous precedent to have been 
set by the court’s taking jurisdiction in 
a declaratory judgment action involving no 
actual controversy. An injustice might have 
been wrought, he said, since the defendants, 
supposedly pleading for the minimum wage, 
had not actually done so, and the court 
could not possibly have arrived at a con- 
trary conclusion.—Donmnely et al. v. Mavar 
Shrimp & Oyster Company, Inc. and Williams 
Packing and Navigation Company, Inc., 20 
Lapor CASES § 66,468. 


FLSA Travel-Pay Regulations 
Interpreted 


An employee who travels on business for 
his employer is entitled to compensation 
for time traveled during the normal work- 
ing hours of each day, including those hours 
on Saturday, Sunday and holidays, with the 
exclusion of bona-fide meal periods.- Also, 
time spent in travel during regular sleeping 
hours (considered to be 11 p. m. to 7 a. m. 
in enforcing the law) is considered hours 
worked unless the employee is provided with 
the price of sleeping car accommodations 
and such accommodations are available. 


Time spent away from home on Satur- 
days and Sundays, other than while actually 
traveling, need not be compensated for if 
the employee stays away for his own rea- 
sons and is not required to do so, and if 
he is relieved from all duties and can spend 
his time as he pleases——Opinion letter of 
F. Granville Grimes, Acting Wage and Hour 
Administrator, May 11, 1951. 
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HE WORD “unfair,” when applied to an 

employer by a labor union, has a partic- 
ular meaning, different from the ordinary 
sense of the word. It is generally known 
that when a union calls an employer unfair 
it does not intend to imply that he has a 
moral shortcoming or is lacking in integri- 
ty, but that he is acting in opposition to the 
interests of organized labor. Consequently, 
the word has not generally been considered 
by the courts to be libelous per se. For 
example, in the case of Blossom Dairy Com- 
pany v. International Brotherhood of Team- 
sters, 6 LaBor Cases § 61,388, 23 S. E. (2d) 
645, the court said of the word “unfair,” 
that “It appears to be merely a word of 
disapprobation, or invective, loosely applied 
to any person or practice, which fails to 
meet the approval, for the time being, of 
the protesting labor organization. At most, 
... [it is] ordinarily a mere expression of 
opinion, or of a conclusion.” In this case 
it was held that even if there was no evi- 
dence that the employer was unfair, the 
use of the word could not be enjoined. 

In a recent case, however, the Kentucky 
Court of Appeals, while admitting the special 
meaning of the word, held that it was 
nevertheless not privileged: an “unfair” 
charge must be warranted, and cannot be 
made indiscriminately and unqualifiedly. 

A restaurant owner had had his handy- 
man do a small paint job, taking about an 
hour, on the front door of his restaurant. 
As a result of this, an ad appeared in a 
local newspaper about a month and a half 
later accusing the restaurateur of being 
“unfair” to “members of labor”—with no 
explanation as to how “unfair” he was, or 
in what way. The ad had been inserted 
by an organization of unions; but neither 
this “central union” nor the painters’ union 
had made any complaint to the restaurateur 
about the paint job, so that, until he saw 
the ad, he was completely unaware of their 
disapproval. 
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The restaurateur brought suit against the 
central union and the newspaper, charging 
them with libel and claiming damages for 
loss of business. Defendants based their 
defense on the premise that it was not 
libelous to charge an employer with being 
unfair, and that, even if it were, the state- 
ment was true and therefore not actionable. 

The cases relied upon by the defendants 
to support their contention that they had 
an absolute right to brand an employer un- 
fair were mostly cases in which the use 
of the word arose out of a controversy be- 
tween the employer and the union. Here, 
on the other hand, there was no contro- 
versy at all; and in such cases, said the 
court, the employer has usually been pro- 
tected. Making a general accusation of 
unfairness, the court said, “expresses some- 
thing more than an opinion, and labor 
unions have no special right to use this 
expression arbitrarily and without respon- 
sibility where there exists no controversy 
or other circumstance which could reason- 
ably justify the intentional damage of an 
employer’s business.” Here the union had 
acted without justification to injure plain- 
tiff, and the court held that the statement 
was consequently not privileged and could 
constitute libel. 

As to defendants’ second defense, the 
court said that it was up to the jury to 
determine whether the statement was true; 
the court could not say as a matter of 
law that it was true since the accusation did 
not say what the restaurateur had done to 
be so branded, and it could be implied that 
he was unfair generally to labor or that he 
was unfair in a much greater degree than 
he actually was. “If ...[the ad] had stated 
the true facts, it would not have been 
legally objectionable.” 

The trial court’s verdict of $5,000 against 
the union and $1,000 against the newspaper 
was affirmed.—Paducah Newspapers, Inc., et 
al. v. Gerald ‘Wise, 20 LABor Cases { 66,461. 
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Good-Faith Doubt of Union’s 
Majority Legalizes Refusal to Bargain 


May an employer refuse to bargain with 
a certified union when he considers that 
it no longer represents the majority of his 
employees? This question has come up time 
and again, and has previously been answered 
by the NLRB on a case-to-case basis. Now, 
however, the Board has enunciated the 
principles governing the matter, the question 
having come up in a case where a substan- 
tial number of the certified union’s members 
had been replaced following a strike. 

The Board declared that when a union 
is certified its majority status is presumed 
to continue for a year from the date of 
certification, and can be rebutted only by a 
showing of unusual circumstances. There- 
after, however, though the certification still 
creates a presumption of majority status, 
this presumption is rebuttable even in the 
absence of unusual circumstances. On the 
mere ground that he doubts the union’s 
majority status, an employer can refuse to 
bargain, providing, of course, that the doubt 
is in good faith. Prerequisite to a finding 
of good-faith doubt, said the Board, are 
reasonable grounds for the belief and the 
absence of conjunctive illegal antiunion ac- 
tivities on the part of the employer. 


In this case, since the union had been 
certified three years, and since the employer 
was held to have good reason to doubt its 
status, the refusal to bargain was held law- 
ful.—Celanese Corporation of America, 2 CCH 
Lazor LAw Reports (4th Ed.) { 10,951. 


Transfer of Disaffiliated Local's 
Property to Parent Held Legal 


The question of whether the property 
of a disaffiliating local belongs to the local 
or its parent international is fundamentally 
one of contract law, declared the New 
Jersey Supreme Court recently. “Unless 
contrary to the public interest or the law 
of the land, the legal consequences of the 
compact [between the local and its parent] 
are as stipulated by the parties.” Conse- 
quently, where the international’s constitution 
provides that the property of a disaffil- 
iating local shall revert to it, and the local 
assumes the obligations of the constitution, 
the local must abide by the terms therein. 


The provision for the transfer of property 
to the parent does not constitute a forfeiture 
or penalty which the law will refuse to en- 
force, said the court. “It is rather the exer- 
cise of the basic freedom of contract in an 
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area of action that does not trench upon 
the public interest or private right and jus- 
tice, and not the advance setting by the 
parties of damages for breach of the con- 
tract."—Walter Kidde & Company v. UE, 20 
Lapor Cases {[ 66,460. 

In the earlier case of Bozeman v. Fitz- 
maurice, 20 LAsor Cases { 66,401, the Ohio 
Court of Appeals came to the same conclu- 
sion, but held that where the contract is 
entered into subject to the implied condition 
that the international union will continue 
affiliation with a specific labor federation, 
the expulsion of the international from the 
federation abrogates the contract, and the 
disaffiliating local is free to keep its property. 

The parent union involved in both cases 
was the UE, but the disaffiliation in the 
Kidde case took place before that union 
was ousted from the CIO. 


It’s a Company's Privilege 
to Change Its Mind 


Change of position on the part of an em- 
ployer during bargaining negotiations is not 
evidence of refusal to bargain in good faith, 
said the Court of Appeals for the Fourth 
Circuit recently, for such action is only to 
be expected where two parties with different 
views on a subject are attempting to find 
a compromise accepable to both. 

The special complaints against the em- 
ployer in this case were that it constantly 
changed its position, making it impossible 
to reach an agreement, that it had intro- 
duced three additional issues on the eve of 
the termination of the old contract, and that 
during negotiations during the strike it had 
expressed its intent to make no concessions 
on certain issues. 

The Board had held that the employer was 
guilty of refusing to bargain in good faith, 
finding that it had no intention of making a 
contract with the union and that the purpose 
of its maneuvers was to prevent the reach- 
ing of an agreement. 

The court of appeals considered that the 
Board had taken only a partial view of 
the case. The issues must be looked at in 
the light of the attendant circumstances, 
said the court: for example, the union had 
also changed its position several times 
during the negotiations—each party trying 
to get what concessions it could, and fluc- 
tuating its demands according to what it 
thought the traffic would bear. 

Furthermore, the reason the company had 
made additional proposals at the eleventh hour 
was that it learned at that time that the union 
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and a competing company had made a con- 
tract which made fewer concessions to the 
union. As to the company’s recalcitrance, 
said the court, the strike had been called 
over comparatively minor matters, and had 
been accompanied by mass picketing and 
assaults and by union attempts to place 
the blame for the whole affair upon the 
company; and “these circumstances plainly 
should be taken into account in searching 
for the motive for the Company’s stand 
and in determining whether it should be 
condemned for unlawful conduct.” 


Moreover, said the court, “It has been 
repeatedly held that the Labor Board is 
not clothed with power to compel an ern- 
ployer against his will to accept the terms 
of a contract offered by the union, and the 
firm position of the Company during the 
strike when it was being fought with every 
weapon in the Union’s arsenal cannot be 
reasonably interpreted as evidence of bad 
faith on its part."—NLRB v. Hart Cotton 
Mills, Inc., 20 Lasor Cases { 66,473. 


Supervisors May Be Discharged 
for Union Activity 


Enforcement of an NLRB order to rein- 
state a supervisor who had been discharged 
for participating in union activities was 
denied by the Fourth Circuit Court of 
Appeals recently. 


The supervisor had been questioned by 
his superior about the activities of the union 
and had been criticized for not reporting 
them; he was fired shortly afterward. Such 
querying, the Board had said, was designed 
to elicit information obtained by the super- 
visor in the course of his activities as a 
union member and not in the normal course 
of his duties as a supervisor; he was in effect 
being asked to spy on the union, an anti- 
union activity proscribed by the NLRA. 


The court, however, agreed with dissent- 
ing Member Reynolds that there was not 
sufficient evidence to prove that the super- 
visor was fired for refusing to spy; the 
court felt that, on the record, he had been 
discharged for his own union activities. 
Since he was a supervisor, specifically ex- 
cluded from the definition of “employee” 
in the NLRA, he was not protected from 
discharge because of union membership or 
activities —-NLRB v. Inter-City Advertising 
Company of Charlotte, N. C., 20 Lasor Cases 
1 66,459. 
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NLRB Reverses Itself 
on Pre-ClO-Compliance Case 


The NLRB ruled recently in a unanimous 
decision that contracts made by CIO affil- 
iates, executed before the parent came into 
compliance with the NLRA non-Communist 
affidavit provision, and containing a union- 
security clause, cannot operate as a bar 
to a rival union’s petition for election; upon 
reconsideration, it has now taken the op- 
posite viewpoint—with one dissent. 

In its original ruling, the Board held 
that the Ford Motor Company’s union-shop 
contract with the UAW-CIO at its Canton 
Forge Division did not bar a rival union’s 
petition for an election because the union- 
security provisions were agreed to at a 
time when the CIO was not in compliance 
with Section 9 (h). Even though the con- 
tract had been authorized by the NLRB 
and though at that time the Board did 
not require compliance by parent federa- 
tions—so that both parties were acting in 
perfect good faith—the Board felt con- 
strained to follow the Supreme Court's 
decision in NLRB v. Highland Park Manu- 
facturing Company, 19 LAsor CAses { 66,327, 
in which it was stated that the Board had 
been wrong in its interpretation of the law 
and that parent compliance was required. 
The Board declared that though “the good 
faith of the parties cannot be questioned, the 
union-security provisions were im- 
properly included in the contract,” so that 
under well-settled Board doctrine the con- 
tract could not act as a bar to an election. 


Now, the Board rules that since the con- 
tract-bar doctrine is merely an “administra- 
tive device” adopted by it in its discretion 
the Supreme Court decision does not compel 
it to find contracts executed prior to com- 
pliance ineffective to bar elections. “We 
are now convinced that our earlier decision 
did not give enough weight to fundamental 
equitable principles established by the courts 
in comparable situations which show a 
clear disposition to protect and save affirma- 
tive action taken in reliance upon erroneous 
administrative assurance or upon interpreta- 
tion of a statute later judicially declared to 
have been incorrect.”—Ford Motor Company, 
2 CCH LasBor Law Reports (4th Ed.) 
q 10,954, rev’g 2 CCH Lazsor Law Reports 
(4th Ed.) ¥ 10,909. 


‘‘Periodic’’ Dues Do Not Include 
General Assessments 


A union-shop contract requiring the pay- 
ment of “general assessments” levied by the 
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union as a condition to continuing employ- 
ment was held by the NLRB not to bar 
an election requested by a rival union; such 
a requirement, said the Board, exceeds the 
NLRA’s union-shop provision prohibiting 
discrimination for nonmembership in a union 
except where membership was denied or 
terminated for failure to pay “periodic dues” 
or initiation fees (Section 8 (a) (3)). 

The union and the employer both pro- 
tested that there was no discrimination in 
requiring this payment since the assessments 
were levied uniformly among all the mem- 
bers of the union. Basing its answer on the 
legislative history of the act, the Board 
declared that it was the intent of Congress 
to eliminate nonpayment of assessments 
as a basis of discrimination, even where 
the assessments were uniformly levied, and 
that the requirement was therefore invalid. 
The union and the employer also contended 
that the Department of Justice’s interpreta- 
tion of the word “membership dues” as 
used in Section 302 of the LMRA was con- 
trolling, and that the department had inter- 
preted the phrase to include assessments. 


However, the Board pointed out, Section 
320 is concerned with the voluntary check- 
off of dues and not with mandatory union 
membership, and has no application here. 
Furthermore, the phrase used in that section 
—‘‘membership dues’—can be more broadly 
interpreted than the words “periodic dues” 
used in Section 8 (a) (3). 

The Board held immaterial the fact that 
this decision would disturb a number of simi- 
lar contracts.—International Harvester Com- 
pany (Foundry Division, Lousville Works), 
2 CCH Laspor LAw Reports (4th Ed.) 
q 10,950. 


CA-6 Reverses NLRB on Discharge 
of Threatening Union Member 


In Tennessee, it is not an unfair labor 
practice for an employer to discharge an 
employee who attempts to coerce other 
workers into joining a union; so held the 
Court of Appeals for the Sixth Circuit in 
a reversal of an NLRB ruling. 


The discharged worker had tried to get 
two young boys to join the union which 
was organizing the employees of the com- 
pany. He told them that if they did not 
join then, when the business was organized 
it would be so hard to get into the union 
that they would have to quit working there; 
he told them too that, though the union 
shop was not legitimate in the state at that 
time, some new laws were going to be 
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passed that would make it legal. The boys, 
who “didn’t understand what it was all 
about,” reported these conversations to their 
foreman, and the employee was discharged. 

The NLRB held that the discharge was 
unfair: that the employee’s statements were 
not coercive but “mere prediction of a 
fellow workman” which “merely reflect the 
usual enthusiasm of rank and file employees 
in organizational campaigns.” Furthermore, 
said the Board, his statements “referred to 
attainment by the Union of a union-shop 
contract, an entirely legitimate objective.” 

Here the court of appeals disagreed: 
“ . . the attainment by the union of a 
union-shop contract was not, in Tennessee, 
a legitimate objective, since under the laws 
of Tennessee, a union-shop contract is 
illegal.” 

Consequently, held the court, the threats 
were not a protected union activity, 
and the employee’s discharge was war- 
ranted—NLRB v. Tennessee Coach Com- 
pany, 20 LABor CAsEs { 66,428. 





Striking One Member of Employers’ 
Association Is Striking All 


An employers’ bargaining association may 
legally lock out all members of a union 
which has struck one member of the asso- 
ciation, held the United States Court of 
Appeals for the Seventh Circuit recently, 
reversing an NLRB ruling. The Board had 
declared such action illegal, both in this 
case and in a later ruling (Davis Furniture 
Company, 2 CCH Laspor Law Reports (4th 
Ed.) 10,790) based on this earlier one. 

The decision covered a number of prob- 
lems involved in multi-employer bargaining. 
A salesmen’s union was bargaining with 
the employers’ association for higher com- 
missions, and a deadlock in the negotiations 
was reached. Thereupon, the union attempted 
to negotiate separately with some of the 
members, and called a strike against one of 
them. The association contended that the 
attempt at separate negotiation was, of it- 
self, a refusal to bargain collectively and 
a breach of the NLRA, and that it dis- 
qualified the union from any protection it 
might deserve under the act as against the 
association. The court disagreed, supporting 
the Board’s ruling that the association-wide 
unit was not the only appropriate unit for 
bargaining and that once an impasse had 
been reached separate negotiations were 
permissible, especially since here it was cus- 
tomary for the employers to sign contracts 
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individually and they were free to withdraw 
from the association at any time and bar- 
gain on their own behalf. 

As for the strike, the court held that it 
was “in the strategic sense, a strike against 
the entire membership of their Associations, 
aimed at compelling all of them ultimately 
to accept the contract terms demanded by 
the Union”; therefore, all the employers 
were free -to lock out the. union members. 
The lockout, said the court, was “a corollary 
of the union’s right to strike,” and since 
the possibility of good-faith collective bar- 
gaining had broken down the members of 
the association had as much right to lock 
out the union members as the union had to 
strike against “any or all of them.” 

However, the employers had no right to 
fire the nonstrikers; and since there was 
some dispute as to whether they had been 
discharged or locked out, and the NLRB 
had not expressed itself clearly as to its 
finding in the matter, the court remanded 
the case to the Board to make a “clear and 
explicit finding” on the question.—Morand 
Brothers Beverage Company v. NLRB, 20 
Lasor Cases { 66,453. 


Compelling Employer to Collect Fine 
Is Not Lawful Strike Objective 


In a case recently before the Nevada 
Supreme Court, it was held that a union 
cannot lawfully call a strike against an 
employer solely because of his refusal to 
force one of his employees to pay a union 
fine. Forcing the employer to collect the 
fine, the court held, would be requiring 
him to become a collection agent for the 
union and would compel him to conclude 
that the fine was just, thus abrogating the 
employee’s right to have determined by the 
courts whether it was legal. 


In this case, a carpenter suspended from 
his union was hired as supervisor and as a 
carpenter by plaintiff on a house-building 
job. There was contradicting evidence as 
to whether the union struck in order to 
compel the reinstatement of the employee in 
the carpenters’ union—a legitimate action, 
as complete unionization of employees is 
a lawful objective of picketing in Nevada— 
or whether, as plaintiff contended, the union 
demanded payment of the fine despite the 
fact that he had promised to use the sus- 
pended man only to supervise the job, and 
to employ another union carpenter as fore- 
man. The supreme court declared that since 
the district court jury had found the latter 
to be true—that the coercive action of the 
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defendants was not to compel the employ- 
ee’s reinstatement as a union man, since he 
did not have to belong to the union to 
supervise, but rather to compel the payment 
of the fine—the strike was unlawful. 


On a second count, plaintiff was seeking 
damages because of having been kept on 
the union’s blacklist after the fine episode 
was over because he would not give a $1,000 
“donation” to a charity. Though the money 
was not to go to the union, the court held 
that it was, nevertheless, a penalty, and 
that blacklisting for the purpose of extract- 
ing a penalty from an employer is unlawful. 


Plaintiff received damages on both counts. 
—Building Trades Council of Reno and Vicin- 
ity v. Thompson, 20 Lapor CAses { 66,482. 


Spotlight on Arbitration 


Despite the provision in Pennsylvania’s 
Labor Anti-Injunction Act that a person 
seeking an injunction shall not have com- 
mitted an unfair labor practice or violated 
the terms of a collective bargaining agreement, 
the Allegheny County Court of Common Pleas 
recently issued an injunction in favor of an 
employer in just such a circumstance. 

The employer and its union had a con- 
tract which was supposed to “do away with 
the possibility of strikes”; it provided for 
arbitration of labor disputes 

The company, according to the union, 
violated a wage provision of this contract, 
and the union went out on strike; it had 
refused to submit the dispute to arbitration 
until the money in question had been paid, 
and the company had refused to pay until 
after arbitration. 

The company sought an injunction, con- 
tending that the union could not lawfully 
strike until the dispute had been submitted 
to arbitration. The union claimed, however, 
that since the company had violated the 
terms of the contract it was not entitled, 
under the Pennsylvania act, to have any 
grievance under the contract arbitrated; 
therefore, the union was entitled to strike, 
and no injunction could be had against it 

If a party who has violated a contract is 
not entitled to arbitration, said the court, 
the arbitration provision of a contract is 
practically useless, since there is rarely any 
dispute to arbitrate unless one of the parties 
(allegedly) violates one of the contract pro- 
visions. The court did not think, even as- 
suming the union to be right in the dispute, 
that the act intended to “wipe out all the 
rights of the offending party under the 
wage agreement.”—Kroger Company v. Gen- 
eral Teamsters, 20 LABOR Cases { 66,474. 
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HE National Labor Relations Board 

also spoke up for arbitration in a similar 
case recently when it dismissed a union’s 
unfair practice charge, without considering 
the case on the merits, because the union 
had not first used the grievance and arbitra- 
tion procedures provided in its contract 
with its employer. 


The union and an employer had a dispute 
over piece rates to be paid for work with 
a new piece of equipment. The company 
had made tests with the new machine and 
set rates with the help of an employee who, 
though he was a member of the union plant 
committee, had not been authorized to deter- 
mine rates. The employer met with union 
representatives to discuss the new rates, 
but bargaining broke down over what rate 
should be paid during negotiations. The 
union filed a refusal-to-bargain charge. 

In view of the usually peaceful relation- 
ship between the parties and a background 
of the use of arbitration procedures, the 
Board overruled the trial examiner’s re- 
medial order. The use of arbitration and 
grievance procedure would best effectuate the 
purposes of the act, said the Board, while “Af- 
firmative Board action would .. . put the 
Board in the position of policing collective 
bargaining agreements, a role we are un- 
willing to assume.”—Crown Zellerbach Cor- 
poration (Siltcoos Division), 2 CCH LaABor 
Law Rerorts (4th Ed.) ¥ 10,994. 


NLRB Ruling on Picketing of Trucks 
Upheld 


Concerning the question of what consti- 
tutes legal picketing where the business of 
a primary employer has a roving situs and 
the picketing affects secondary employees, 
the United States Court of Appeals for the 
Second Circuit has held the principles lait 
down by the NLRB in Sailors’ Union of the 
Pacific (92 NLRB, No. 93) to be a “sound 
interpretation” of the National Labor Re- 
lations Act provisions. The court declared 
that though the Board’s rulings on the subject 
have been inconsistent, the principles laid 
down in the Sailors’ case met with its 
approval. 

The general rule, as enunciated by the 
Supreme Court in NLRB v. International 
Rice Milling Company, 19 Lapor CASEs 
1 66,346, 341 U. S. 665, is that a union may 
lawfully inflict harm on a neutral employer 
where the harm is merely incidental to a 
lawful primary strike conducted at the 
place where the primary employer does 
business. 
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In a situation where the primary em- 
ployer does business,’ by means of his 
trucks, at the door or upon the premises of 
a secondary employer, and the pickets fol- 
low the trucks,:the problem arises as to 
whether the harm done to the secondary 


employer is merely “incidental” to the 
picketing and whether the picketing is 
“primary.” 


In the Sailors’ case, the Board declared 
that such picketing is lawful where it meets 
all of the following conditions: 

“(a) The picketing is strictly limited 
to times when the situs of dispute is located 
on the secondary employer’s premises; (b) 
at the time of the picketing the primary 
employer is engaged in its normal business 
at the situs; (c) the picketing is limited to 
places reasonably close to the location of 
the situs; and (d) the picketing discloses 
clearly that the dispute is with the prinmsary 
employer.” 

The present case was remanded to the 
Board, for these criteria had not been for- 
mulated when the Board decided the case, 
and its ruling lacks findings pertaining 
thereto —NLRB v. Service Trade Chauffeurs, 
Local 145, 20 Lasor Cases { 66,500. 


Controversy Between Employer and 
Individuals Not a ‘‘Labor Dispute’’ 


A group of employees picketing an em- 
ployer independently and without authori- 
zation from their union is not a labor 
organization within the meaning of the 
NLRA, and a state court can enjoin this 
picketing, even where it affects interstate 
commerce, because the NLRB has exclu- 
sive interstate jurisdiction only over “a 
labor organization or its agents.” 

In this case, where the union and the 
employer had a collective bargaining con- 
tract, some of the employees picketed on 
their own because they felt the union was 
getting nowhere in trying to correct condi- 
tions they did not like. 

Such action is unlawful, said the court, 
because in entering into a collective agree- 
ment the employees have surrendered their 
right to act individually in matters concern- 
ing the agreement. Should the union have 
done the picketing, the matter would have 
constituted a labor dispute, but action by 
individuals did not constitute such a dis- 
pute and was consequently not protected 
by the act; the picketing was enjoined un- 
der the court’s general equity power.— 
Weisfield v. Haeckel, 20 LaBor Cases. { 66,493 
(Ore. Cir. Ct.). 
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Congress—Committees 


The original decision of the NLRB in the 
Ford Motor Company case (see “Labor 
Relations,” page 697) effected some Con- 
gressional action this month; presumably 
because of the anxiety of unions and em- 
ployers over the possible disruption of bar- 
gaining relations as the result of rival 
unions’ petitions, bills were introduced in 
the House and Senate to validate collective 
bargaining contracts made prior to parent 
compliance with the non-Communist af- 
fidavit provisions of Taft-Hartley, insofar 
as they represent representation matters. 
The first bill to be introduced in the House 
(others. were introduced later) was sub- 
mitted by Representative McConnell of 
Pennsylvania; it provides that such con- 
tracts shall be valid, though an employer 
who failed to honor them is protected from 
liability, and final court decrees pertaining 
to such contracts shall not be affected. 
The bill also repeals the Taft-Hartley sec- 
tion which requires that union-security 
clauses be authorized by a majority of em- 
ployees in a secret ballot. Unions would 
thus be able to make union-security con- 
tracts without employee-authorization elec- 
tions. Employees could, however, hold an 
election to rescind the authority of their 
union to enter into such a contract. (H. R. 
5043, H. R. 5152 and H. R. 5174.) 

Senators Humphrey and Taft introduced 
a similar bill (S. 1959) in the Senate. 
Though the NLRB ‘feversed its decision in 
the Ford case, and declared the “precom- 
pliance” contract valid, interest in the bill 
did not subside; the Senate has already 
passed it and sent it on to the House. 

Another bill (S. 1973), introduced by 
Senators Taft, Humphrey, Cain and Nixon, 
would make provision for agreements be- 
tween employers and labor organizations 
requiring workmen in the building and con- 
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struction trades to become union members 
after the seventh day of employment (in- 
stead of after the thirtieth day, as formerly), 
without the necessity of holding representa- 
tion or union-security authorization elections. 

Senator McCarran has introduced a bill 
to permit employers to discharge members 
of ‘organizations designated as subversive 
by the United States Attorney General. The 
bill would also void the certification of any 
union having an officer who is a member 
of a pro-Communist organization. Repre- 
sentative Vail of Illinois has sponsored a 
measure in the House which would require 
news reporters, columnists, radio commen- 
tators and other persons who discuss 
economic or political affairs or labor problems 
and activities to disclose their membership, 
if any, in a labor organization (H. R. 5204). 

Other labor bills introduced recently in- 
clude the following: 

H. R. 4727 would provide additional re- 
quirements for state plans for old-age as- 
sistance. H. R. 4733 and 4734 prohibit 
discrimination in employment because of 
age. H. R. 4743 makes solicitation of 
political contributions from applicants for 
federal employment subject to $3,000 to 
$15,000 fine and one to five years’ imprison- 
ment. A bill has been introduced making 
employers and individuals subject to the 
non-Communist affidavit provisions of Taft- 
Hartley, to which only unions are now 
subject (H. R. 4807). Another bill would 
amend the Civil Service Retirement Act to 
provide annuities for those civilian em- 
ployees engaged in hazardous occupations 
in any branch of the federal service. Cost- 
of-living increases in the benefits payable 
under Title II of the Social Security Act 
are provided for in H. R. 4925 and S. 
1983. Another Senate bill (S. 1904) pro- 
vides that persons receiving insurance under 
the Social Security Act can earn as much 
as $100 per month, instead of $50 as 
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formerly, without forfeiting benefits. A 
Public Welfare Act for the District of 
Columbia would be created by S. 1792 “to 
protect the common welfare and maintain 
the sovereignty of government in labor 
disputes vitally affecting the public welfare, 
public health, public safety or national 
security.” 

The House Committee on Interstate and 
Foreign Commerce has ordered reported 
favorably to the House a bill (H. R. 3669) 
amending the Railroad Retirement Act; the 
bill as amended by the committee calls for 
a 15 per cent increase in annuities and 
pensions and a 33 % per cent increase in 
survivors benefits. 


State Legislation 


Antidiscrimination . . . New Jersey has 
amended its antidiscrimination law to cover 
persons liable for service in the armed 
forces (Chapter 64, Laws 1951, approved 
May 8, 1951). 


Child Labor Under Illinois child 
labor provisions the penalty section to pre- 
vent and punish wrongs to children has 
been amended to increase substantially pen- 
alties for violations of the provisions 
enumerating types of employment which are 
unlawful for children under 14 (H. B,. 547, 
approved July 17, 1951). The Utah 
law relating to the employment of minors 
under 16 has been amended for the second 
time this session. Age brackets for some 
types of work, lowered by the first amend- 
ment, have been raised again. For example, 
where employment of 12-year-olds was al- 
lowed in the first processing of agricultural 
products by the first amendment, such em- 
ployment is now approved only at age 14 
(S. B. No. 28-X, approved June 16, 1951). 


Civil Defense At its first special 
session the Connecticut legislature enacted 
a civil defense act, effective retroactively 
to June 1, 1951, and until June 30, 1953. 
The civil defense advisory council set up 
by the act shall have among its members 
two representing industry and two repre- 
senting labor. As in most of the state civil 
defense laws, the director of civil defense 
and the governor are given wide powers 
to act in an emergency (Public Act 1, Acts 
1951, approved June 13, 1951). 


‘Cost-of-Living Adjustments . . . The 
Minnesota statute providing basic pay rates 
and cost-of-living adjustments for state em- 
ployees has been revised to change the bases 
for figuring increase and decrease in wages 
and to provide that the “old-type” con- 
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sumers’ price index shall be used for com- 
puting the change in cost of living rather 
that the new one being issued by the Bureau 
of Labor Statitstics. Classified employees 
have special provisions under the amended 
act for the years ending June 30, 1952 
and 1953 (Chapter 695, Laws 1951, ap- 
proved April 23, 1951). 

Department of Labor . .. The Illinois 
Department of Labor is to have an advisory 
board composed of five persons, by the 
authority of a recent amendment to the 
Civil Administration Code of the state. 
Under the amendment the department’s 
Division of Statistics and Research has 
been eliminated, and the provision authoriz- 
ing the Industrial Commission to administer 
the arbitration and conciliation act has been 
deleted (H. B. 590, approved July 23, 1951). 


Emergency Regulations . . . Washing- 
ton has established a commission to consider, 
in the light of the problems of the national 
defense, applications for relaxation of state 
standards regarding hours of work for 
women, and to issue permits permitting 
such relaxation during specific emergencies 
and for such time as the emergency exists 
(Chapter 84, Laws 1951, approved March 
13, 1951). 


Factory Inspection . . . An amendment 
to Illinois law provides that before a 
prosecution is instituted based upon labora- 
tory findings of the industrial hygiene unit 
of the Department of Labor, any person 
dissatisfied with the findings is privileged 
to have an independent review by the 
central laboratory of the Department of 
Public Health (H. B. 271, approved July 
16, 1951). 

Garnishment . . . The amount of wages 
exempt from garnishment in Illinois has 
been raised from $25 to $30 (S. B. 221, ap- 
proved August 23, 1951). 


Industrial Disputes Oregon has 
made provision for appointment by the 
governor of new comimssioners to the state 
board of conciliation after the expiration of 
the terms of the present three commis- 
sioners; and has set forth the date on which 
the terms of each of the new members shall 
expire, and provided for four-year terms 
for succeeding commissioners. New pay 
provisions for the commissioners and for 
witnesses summoned before the board of 
arbitration have been enacted, and of 
special importance is the deletion of the 
requirement that an employer have 50 or 
more employees in order to derive the bene- 
fits of the board (S. B. 386, approved May 
9, 1951). 
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Industrial Relations Study ... An investi- 
gating committee on industrial relations 
has been created in California to study the 
enforcement and need for revision of the 
state’s labor laws (H. Res. 181 and H. Res. 
245, adopted June 22, 1951). 


Labor Relations Act .. . The provisions 
of Pennsylvania’s labor act pertaining to 
judicial review and enforcement were amended 
to confer exclusive jurisdiction upon the 
County Court of Allegheny County in re- 
view and enforcement cases arising in that 
county. Formerly such proceedings went to 
the Court of Common Pleas of that county, 
as in other counties (H. B. 789, approved 
July 6, 1951, effective September 1, 1951). 


Labor Relations Board . . . An amend- 
ment to the Connecticut Labor Relations 
Act provides for the appointment of an 
assistant to the agent of the labor relations 
board and of other employees necessary to 
carry out the work of the board without 
undue delay (Chapter 348, Laws 1951, ap- 
proved July 10, 1951). 

Layoffs . . . A new Illinois law provides 
that where it is necessary for a county to 
lay off employees the person lowest in 
seniority shall be laid off first, except that, 
in the classification of laborer, under cer- 
tain conditions performance may be con- 
sidered instead of seniority (H. B. 448, 
approved July 13, 1951). 

Minimum Wages . . . Amendments to 
the Connecticut minimum wage law provide 
for a minimum fair wage of 75 cents an 
hour for all workers coming within cover- 
age of industry minimum wage orders. 
Existing wage orders are directed to be 
modified to incorporate this rate as of 
October 1, 1951 (Public Act 352, Laws 1951, 
approved July 5, 1951). 

Regulation of Wages The Illinois 
law regulating wages of workmen employed 
under public works contracts has been 
amended to provide that when there is a 
collective bargaining contract covering rates 
of wages for similar work in an area 
when public contract work is being performed, 
the rates of wages provided therein shall be 
considered the prevailing rate of wages. 
The measure also defines maintenance work 
with respect to projects other than road 
repair, and makes other clarifying amend- 
ments (S. B. 237, approved July 13, 1951). 


Safety Requirements . . . Precautions 
to insure the safety of laborers working in 
a tunnel or shaft are stipulated in a new 
Rhode Island law (S. B. 253, approved May 
3, 1951). . . . The Commissioner of Labor 
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of Michigan has been authorized to estab- 
lish a building safety council to formulate 
rules and regulations for the safety of per- 
sons employed in and about construction, 
repair, renovation and demolition of build- 
ings, bridges and sewers; such rules and 
regulations to be effective upon the adop- 
tion thereof by the legislature (Public Act 
164, Acts 1951, approved June 6, 1951). 


School Attendance The Maryland 
school attendance law has been rewritten 
to give the superintendents of schools 
discretionary authority to withdraw pupils 
over 14 from school if the pupil is physically 
or mentally incapacitated and further at- 
tendance in school would be unprofitable 
for him (Chapter 319, Laws 1951, approved 
April 13, 1951, effective June 1, 1951). 


Unemployment Insurance Amendments 

. « New Jersey law has been amended 
to provide recourse for employees overpay- 
ing their unemployment contributions by 
working for more than one employer in a 
calendar year. Old-age and survivors in- 
surance under the federal system has been 
provided for certain state employees. A 
new subsection has been added whereby 
employer’s accounts are not relieved of 
benefit charges because of the failure of 
any public officer or employée to give 
notice of determination as required, unless 
it is shown to the satisfaction of the di- 
rector that such benefits would not have 
been charged if notice had been given. 
Provision is made for court review of any 
determination made by the director in any 
such case (Chapter 249, Laws 1951, ap- 
proved June 19; Chapter 253, Laws 1951, 
approved June 20; and Chapter 338, Laws 
1951, approved July 19, 1951). 

Unemployment compensation benefits are 
to be increased in Illinois April 1, 1952, the 
maximum weekly benefits having been raised 
from $25 to $27. Another amendment pro- 
vides that persons filing false claims will 
lose all benefit rights up to the time of 
the filing of the claim, and that persons 
discharged because of larceny or embezzle- 
ment in connection with their employment 
shall not be eligible for benefits, Workers 
laid off during vacation or inventory shut- 
downs may not receive benefits unless they 
are not paid for such periods or unless they 
receive wages of less than their weekly 
benefit amounts. This measure also raised 
the limit on an employer’s benefit wages 
with respect to any one individual to $2,175, 
limited interest on unpaid contributions to 
60 per cent of such contributions, and pro- 
vided for the preservation of the experience 
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rating records of employers in the armed 
forces (H. B. 1207, approved July 10, 1951). 
Another measure amended the law to 
change the definition of “wages” therein to 
conform with the corresponding definition 
in the Federal Unemployment Tax Act 
(H. B. 1024, approved July 10, 1951). 

Wisconsin unemployment benefits were 
also raised recently—from $26 a week to $30. 
The maximum credit weeks allowed a claim- 
ant with respect to an employer has been 
reduced to 38, but the benefit amount pay- 
able with respect to each such credit week 
has been increased to 7/10 of the weekly 
benefit. Another amendment provides that 
benefits already paid shall not be affected 
by any issue later raised by an employer 
if he had been given due notice of the claim 
against his account. Provision has also 
been made for the adjustment of contribu- 
tion rates in the event of bad years occurring 
after 1952 (Chapter 532, Laws 1951). 

California amendments add to the law a 
definition of agricultural labor, effective Sep- 
tember 22, and provide that wages paid prior 
to filing of a claim for benefits and not used 
in computing the benefit award may be used 
for additional benefits only if the claimant 
was paid wages of at least $3,000 during 
the 12-month period following the filing of 
the claim (Chapters 1758 and 1762, Laws 
1951, effective September 22, 1951). 

In New York the top weekly unemploy- 
ment benefits have been raised to $30, and 
a larger measure of merit rating has been 
provided for contributing employers (Chap- 
ter 645, Laws 1951, approved April 9, 1951). 


Unfair Labor Practices . . . The Wis- 
consin law concerning unfair labor practices 
by employers has been amended to permit 
an employer to become a member of the 
same labor union of which his employees 
are members when he and they work at the 
same trade. Also, a section was added to 
the law concerning unfair labor practices 
by employees, to make it an unfair practice 
to coerce an employer working at the same 
trade as his employees to become a union 





member (Chapter 661, Laws 1951, ap- 
proved July 20, 1951). 


Vaccination . . . Maine law no longer re- 
quires the vaccination of persons employed 
in paper mills (H. B. 328, approved April 
17, 1951). 

Veterans’ Exemption ... World War II 
veterans in Massachusetts are exempt from 
any law enacted after September 16, 1940, 
imposing educational and experience re- 
quirements for authority to engage in a 
trade or occupation, and shall be subject 
only to those laws enacted before that date, 
provided they apply for such authority within 
four years of their discharge or within one 
year from the effective date of this act (Chap- 
ter 388, Laws 1951, approved June 14, 1951). 


Wage Payments... The Illinois law per- 
taining to payment of wages in the case of 
employees who are discharged, who quit or 
who are on strike, has been amended to 
make its provisions applicable when the 
amount of wages payable to an employee 
does not exceed $200. Formerly, the appli- 
cability of the law was limited to wages not 
exceeding $150 (H. B. 604, approved July 
11, 1951)... . In Hawaii, the wage payment 
laws have been strengthened by a statute 
increasing the penalties for failure to pay 
wages when due, for the imposition of fines 
and for the making of improper wage deduc- 
tions (Act 296, Laws 1951, approved June 
9, 1951, effective July 1, 1951). 


Weekly Payment of Wages . . . Hotels 
and restaurants in New Hampshire are now 
required to pay employees on a weekly basis 
(H. B. 187, approved May 29, 1951). ... 
Connecticut’s weekly wage payment law, 
formerly applicable only to certain specif- 
ically enumerated businesses, now applies to 
employers generally. Permission is given in 
the law for the labor commissioner to waive 
the weekly payment provisions with respect 
to any particular week and to permit pay- 
ments less frequently than weekly in certain 
cases (Public Act 238, Acts 1951, approved 
July 10, 1951, effective October 1, 1951). 





THE CASE OF THE ORGANIZED NEPHEWS 


In a New York State Labor Relations 
Board ruling, two nephews of an employer, 
employed as regular employees, were ex- 
cluded from an appropriate unit of other 
employees and declared ineligible to vote 
in the unit. Two sisters of the employer 
were also excluded. The board based its 
decision on an earlier ruling in which it held 
that “a close family relationship, in itself, 
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establishes that the interests of such rela- 
tives are materially different from those of 
the other employees.” Relatives, however, 
are employees, and are not barred from pro- 
tection under the New York labor act; they 
constitute “a separate appropriate unit, and 
[may] proceed to ascertain and certify their 
collective bargaining representative.”—T horley 
House of Flowers, Inc., 14 NYSLRB, No. 50. 
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The Hub of the Wheel 


Collective Bargaining. C. Wilson Randle. 
Houghton Mifflin Company, 2 Park Street, 
Boston 7, Massachusetts. 1951. 740 pages. $8. 


This excellent book is 4 pinpoint study of 
collective bargaining—the hub of the labor- 
management relations wheel. 


The great majority of people do not know 
the meaning of collective bargaining, which 
is strange since the livelihood of 17 million 
union men is fixed by this process. It is 
even more surprising since the lives of all 
of us are affected in some way by collective 
bargaining contracts—not because we are 
parties to the contract but because the wages, 
hours of work and working conditions are 
the bargainable subjects and union and non- 
union worker alike are affected by this in- 
dustrial relations process. 


Collective bargaining fixes the livelihood 
of 17 million union members, improves the 
living scales of both union and nonunion 
wage earner, provides an efficient allocation 
and utilization of manpower resources, makes 
provisions for employment, brings demo- 
cratic methods to industry and assists in 
the development of human personalities and 
leadership. It is our industrial way of life. 
The right to bargain collectively is a na- 
tional policy. 

The author, dean, school of business ad- 
ministration, Western Reserve University, 
in pinpointing his discussion of this vast 
subject, has devoted the major portion of 
the book to analyzation of the practices of 
collective bargaining. Not that he has merely 
highlighted the principles of the process, 
but a protracted discussion of these prin- 
ciples leads one into the abstract field of 
what things ought to be rather than equip- 
ing the reader to deal with things as he finds 
them. 


Books ... Articles 


The book discusses such subjects as the 
proper parties to collective bargaining ses- 
sions, how to prepare for them, and how to 
conduct them, One part of the book details 
the issues, wages, hours and overtime, fringe 
benefits, pensions, union securities, senior- 
ity, grievances and the settlement of dis- 
putes. This leads the reader searching for 
practical knowledge right up to the agree- 
ment. The appendix contains sample agree- 
ments such as the General Motors UAW- 
CIO contract; the Cleveland Chapter Painting 
and Decorating Contractors of America 
and the Brotherhood of Painters, Deco- 
rators and Paperhangers of America con- 
tract; and the Eastern, Western and 
Southeastern Carriers and Brotherhood of 
Locomotive Engineers, Brotherhood of Lo- 
comotive Firemen and Enginemen and 
Switchmen’s Union of America contract. 

For an illustration of the operation of a 
contract, the author has included a sample 
arbitration award, that of the Celanese Cor- 
poration of America and Textile Workers 
of America, Local 1874. 


An interesting, usable section is that con- 
taining the glossary of labor terms (26 
pages of small type). 

Since collective bargaining is a national 
policy and bargaining results in a legal 
agreement, there is nothing simple about 
the process. The preparation, the topics 
considered and the parties represented, the 
techniques involved and the results achieved 
are complex. To prepare adequately for 
bargaining one must accumulate data, ana- 
lyze and interpret them for bargaining pur- 
poses and verify their sources. “Proper 
preparation for bargaining is a year-long 
process with everyone contributing his bit” 
and the practical information contained in 
Mr. Randle’s book will be profitably helpful 
to the most experienced, battle-scarred bar- 
gainer as well as to the neophyte and stu- 
dent. 
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From Lessons of the Past 


Ingrade Wage-Rate Progression in War 
and Peace. Sar A. Levitan, State University 
of New York, Champlain College, Box 1000, 
Plattsburg, New York. 1950. 141 pages. 
$2.50. 

Ingrade progression deals with the wage 
rates in a specific job classification, The 
progression, that is, whether a specific em- 
ployee draws the minimum or any other rate 
within the classification, at first was con- 
sidered safely within the prerogative of 
management. The War Labor Board, how- 
ever, leaned to the belief that this was within 
the scope of bargainable subjects. There- 
fore, there must be standards of perform- 
ance to be met before such progression could 
take place. 

A review of this subject and the prac- 
tices and controversies of the national board 
and the regional boards as well, as evi- 
denced by their decisions, is particularly 
appropriate at this time, since wage stabili- 
zation is once more part of the government’s 
machinery to curb inflation and aid in a 
defense effort for greater production of war 
matériel. Wage stabilization must concern 
itself with wage rates, job classifications 
and ingrade progression, and the importance 
of established rates to the granting of in- 
creases and the hiring of additional employees. 

The author credits Paul F. Brissenden, 
who has an article in this issue at page 683, 
with foreseeing .“the potential significance 
of the body of doctrine concerning ingrade 
progression developed by the War Labor 
Board and [for suggesting] ... that a de- 
tailed study of the question would be of 
value.” 


More Efficiency, Less Harmony 


Human Relations in Industry. Burleigh B. 
Gardner and David G. Moore. Richard D. 
Irwin, Inc., 3201 South Michigan Avenue, 


Chicago, Illinois. Revised edition, 1950. 
431 pages. $6.65. 
“ |... while material efficiency has been 


increasing for two hundred years, the human 
capacity for working together has in the 
same period continually diminished. Of 
late, the pace of this deterioration seems to 
have accelerated. Discussions in the 
technical reviews, somewhat grandiloquently 
entitled ‘the growth of nationalism’, or ‘col- 
lective bargaining as a means of preventing 
industrial disputes’, merely serves to mask 
the fact that the human capacity for spon- 
taneous cooperation has greatly diminished 
or, at least, has not kept pace with other 
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developments. . . . ” These words by Elton 
Mayo, professor at Harvard University 
Graduate School of Business Administra- 
tion, point to the problem that requires such 
a book as this for an approach to the solu- 
tion. (Professor Mayo has written The 
Human Problems of an Industrial Civilization 
and The Social Problems of an Industrial Civ- 
ilization, Boston, Harvard University, Grad- 
uate School of Business Administration, 
1946.) The study of relationships among 
men who work together has necessarily be- 
come a highly developed science, and Human 
Relations in Industry is an excellent instru- 
ment for the application of that science. 


As Professor Mayo pointed out, “The 
very fact that erudition (logic and systema- 
tic knowledge) can be so easily transmitted 
to others tends to prejudice university in- 
struction in the social sciences heavily in 
its favor. Physics, chemistry, physiology 
have learned that far more than this must 
be given a student. They have therefore de- 
veloped laboratories in which students may 
acquire manipulative skill and be judged in 
terms of actual performance.” With this 
problem in mind, the authors have attempted 
to develop a study guide which will not only 
help students to acquire the basic concepts, 
ideas and facts about human relations in 
industry, but will also give them an oppor- 
tunity to test their judgment and skills in 
analyzing actual case material. 


One phase of the organizational structure 
discussed is that of wages and wage sys- 
tems. Every factory or business is undoubt- 
edly interested in obtaining maximum 
results from the money they have spent, 
and, therefore, they are always interested 
in wage systems which will provide effective 
incentives to their employees. The authors 
claim that the simplest system yet devised 
is the “merit-increase,” or “merit-raise,” 
system, in which wage increases are granted 
at the discretion of management or other 
supervisors on the basis of an individual’s 
performance and his value to the company. 
However, as a result of all the complications 
and attitudes toward merit raises, it is quite 
common for unions to oppose such systems, 
and newly organized unions try to force 
management either to do away with the 
system or to set up careful contrels over 
merit-raises. As a rule, union preference 
centers on a system in which raises are 
based upon service and are not dependent 
on a foreman’s judgment. In this type of 
system the progress of the individual within 
the rate range for his job is a matter of 
“right,” and he does not feel the necessity 
of playing up to the boss in order to get 
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ahead. As is obvious, such a plan lacks the 
incentive features which are supposedly 
found in the merit increases, but it is less 
work for the foreman and apparently is 
more satisfactory for the workers. 


There are many areas covered by this 
book: the school, the factory and the union 
are among them. The educator, the execu- 
tive, those in charge of training programs, 
and the union leaders can benefit from 
thoroughgoing ,research and investigation 
into the factors that make peace or discord 
in industry. For the top executive concerned 
with the problem of developing an effective 
organization, the authors have included 
more analysis of different types of organi- 
zation and of the effects of executive 
personality upon the organization. For those 
concerned with the problems of union- 
management relations, they have added 
material on the larger structure of union 
organization and its significance both for 
the union member and for management. 
For the educator or executive concerned with 
the wider social aspects of industrialization, 
there is new material covering social class 
trends in America, the effects of mass pro- 
duction techniques on the individual em- 
ployee, and the relation of industry to the 
community. For those instructing in the 
increasing number of courses in the subject 
offered in universities, teaching aids in the 
form of bibliographical references and sug- 
gested questions and problems have been 
added. 


The authors succeed in conveying their 
message that the goal of harmony in human 
relations in industry is desirable not only 
because of the increased production that it 
will bring, but also because of the contribu- 
tion that it will make to our society as a 
whole. 


A Partner's Share 


Industrial Peace in Our Time. Hubert Som- 
ervell. The Macmillan Company, 60 Fifth 
Avenue, New York 11, New York. 1950. 224 
pages. $2.50. 

“ ... however much men have distorted 
the true nature of the industrial process, 
social history and economic science bear 
testimony to the fact that the true status 
of those who contribute the work function is 
that of. partner—not commodity.” (Italics 
supplied. ) 

With this as his thesis, this English 
author discusses from a standpoint of moral 
—and other—values, the causes and the 
history of industrial disharmony. He first 
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undertakes to explain the nature of the 
industrial process, stating that industrial 
production is the result of three contribu- 
tions—“Property, Organisation and Work” 
—all of which have a just share in the “Fin- 
ished Product.” When this principle of 
industrial association was denied and one 
or more of the contributors began to claim 
absolute authority over the finished product, 
treating the remuneration of the other con- 
tributors as costs rather than shares of the 
values jointly created, not only was it the 
point at which disharmony began, but also 
the point marking the transformation of 
economic theory from that of a social sci- 
ence based on ethics to a natural science 
based on the mathematics of wealth. 


Mr. Somervell attributes labor’s horizon- 
tal integration into a vast working-class 
movement to this closing of the door to 
vertical integration into the industrial or- 
ganism. In his section on the development 
of disharmony, the author goes back to the 
Middle Ages, when “Human values came 
first—property was to be used for men 
rather than men for property,” and covers sum- 
marily the time from then up until some of the 
latest revolutionary industrial movements. 


In Part II, Mr. Somervell analyzes by the 
use of charts and graphs—English and 
American—labor as a “commodity,” con- 
cluding mathematically that from the work- 
man’s point of view labor remuneration is 
governed not by wage rates but by values 
produced. “Cutting right through the arti- 
ficial and illusory technique of wage-rate 
manipulation, the natural and, indeed, 
self-evident law stands out that man can 
have and, unless deliberate destruction takes 
place, will receive in accordance with what 
is produced.” 


With the acceptance of these conclusions, 
he sees the need for a complete revision of 
the economic relationship and status the in- 
dustrial system has given to workers since 
the thirteenth century. Profit-sharing is not 
a means of achievement, says Mr. Somer- 
vell, because even if it were based on the 
ideal of justice—that the worker is entitled 
to a share in the profits—which few such 
plans are, it would be only logical to allow 
labor an equal voice in the distribution of 
profits. He relegates the motives behind 
such plans generally to either expediency or 
paternalism. 

A new industrial organization, therefore, 
is what is necessary—one based on a new 
organization of the ownership of the finished 
product, seeking the solution in the end as 
opposed to the classical methods which 
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sought it in the means. This plan is outlined 
in the concluding sections of the book. The 
author requires of it that it answer such 
questions as: Does it serve the public with 
the goods and services it requires? Is it 
organized for public service before private 
advantage? Does it offer the individual the 
maximum opportunity to develop his natu- 
ral gifts, not making use merely of the 
strongest, but satisfying the hunger of the 
weak to be useful and to live full, interest- 
ing and purposeful lives? Is the conception 
a dynamic one, not blueprinting a New 
Jerusalem but rather defining the terms of a 
development suitable for the conditions of 
the age in which we live? 

He warns, in conclusion, that as industry 
is first of all an economic organization, if 
its economic purpose is not fulfilled, social 
disintegration will follow. “Industrial peace, 
a social and psychological conception, can 
only be created within a framework of the 
right economic relationships.” 


Nothing to Fear 
but the Future of the Dollar 


The Nineteen Fifties Come First. Edwin 
G. Nourse. Henry Holt and Company, 257 
Fourth Avenue, New York 10, New York. 
1951. 184 pages. $2. 


Playing with economic ideologies is some- 
thing like playing with dynamite caps while 
saying to one’s self: “I know what I am 
doing, I know how to handle this stuff. 
I won’t get hurt.” 


Mr. Nourse warns: “Oh, yes, you will. 
The fuse is shorter than you think.” 


His book is a diagnosis of inflation and 
all the pustules that go with it and how it 
can be acquired by an economy. It is 
written in a readable, conversational style, 
not in the stylized formulations of the 
traditional economist. 


For three years the author served as the 
first chairman of the Council of Economic 
Advisers, which was set up by the Employ- 
ment Act of 1946. He resigned when he 
found that “under existing circumstances 


the council could not operate as a profes- 


sional and non-political agency.” 


From the vantage point of his former 
position in the household of the President, 
the author could watch a drift toward 
statism “by those who in fact are seeking 
a different goal,” and to notice a failure 
on the part of many who profess an ortho- 
dox belief to “stand by their own principles 
in the hour of trial.” 
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Mr. Nourse’s indictment just quoted was 
made in reference to the failure to balance 
the federal budget in the last five years of 
prosperity, in spite of all the foreswearing 
and in spite of the fact that all signs pointed 
to a surplus of about $5 billion, which 
would have reduced the war-swollen national 
debt by about $25 billion, leaving a remain- 
der of approximately $225 billion. 


Inflation is no way of life, and one way 
to lessen the effects of inflation is for the 
government to adopt and follow a program 
of sound management of its debt and turn 
its back for the time being on programs 
pregnant with political aggrandizement and 
inflation. Neither is militarism a way of 
life, the author warns. “History shows 
plainly the disasters that inflation brings 
in its train. But many people are ready 
to take a gamble and ‘get while the getting 
is good’. 

“Now I am ready to admit that we may 
conceivably get by without a grand smash. 
I am too much of a social scientist to be 
dogmatic on a point like this. We are 
dealing with a matter of human behavior, 
not a merely mechanical process, and it is 
impossible to say that 150-odd million people 
absolutely will act in one particular way 
and not in any other way.” 


People do try to exempt themselves from 
the pinch of high prices. “. . . labor 
unions do it by raising wages and the 
employers do it by raising prices. But 
labor complains that its new wages are 


‘paid with wooden nickels’. 


The author criticizes the practice of tying 
raises to the Consumers’ Price Index as a 
heavy contributor to the inflationary whirl- 
wind which now spins our economy. 


Mr. Nourse might write a sequel to this 
book some years hence entitled “I Told You 
So” unless more businessmen read this one 
and urge that the sound principles advanced 
are adopted by the government. The Con- 
sumers’ Price Index has risen from 168.2 in 
January, 1950, to 181.5 a year later, and in 
July, 1951, it stood at 185.5. 


More Worry About Dollars 


Defense Without Inflation. Albert G. Hart. 
The Twentieth Century Fund, 330 West 
42nd Street, New York 18, New York. 
1951. 186 pages. $2. 

This is another book which expresses 
concern over the future of the dollar. 

In 1949, the Twentieth Century Fund 
embarked on a major study of how the 
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peacetime economy might best be stabilized 
at high levels of activity and employment. 
When the Korean crisis broke, the directo: 
of the study, Albert G. Hart, who had 
written about two thirds of his report, was 
forced to suspend work on it and prepare, 
instead, a series of briefer reports on the 
main problems of stabilization in a mobil- 
ized economy. This book offers recommen- 
dations for dealing with inflation during 
this defense period: increased corporate taxes, 
preferably the normal tax; increased excise 
taxes; increased individual income taxes; 
and temporary price-wage control. 


Behind the Legislative Curtain 


Congress Makes a Law. Stephen Kemp 
Bailey. Columbia University Press, 2960 
Broadway, New York 27, New York. 1950. 
282 pages. $3.75. 


What happens before a law is passed by 
Congress? To answer this question in 
terms of a single case history, the author 
read approximately 400 documents, books, 
mimeographed releases and other types of 
printed material; conducted about 400 in- 
terviews; and made field trips to the home 
towns of the twelve key members of Con- 
gress who finally decided in conference the 
fate of S. 380, which eventually passed as 
the Employment Act of 1946. 


In selecting this particular statute for 
study, the author was not saving himself, 
for it had about as complex a career as 
can be imagined. Passed in the Senate, it 
was completely rewritten in the House 
and eventually what appeared was “the 
eclectic product of the personalities and 
pressures which struggled for more than 
a year.” 


The study, however, was well worth 
making. The almost fortuitous calamities 
that can overtake a piece of legislation are 
illustrated here—an early draft, never intro- 
duced in Congress, had mentioned the 
Bureau of the Budget, and a House parlia- 
mentarian, remembering, sent the Senate 
version of S. 380 to the House Committee 
on Expenditures in the Executive Depart- 
ments, “heavily weighted on the conservative 
side,” rather than to the House Labor 
Committee, where it properly belonged. 


The story illustrates as well how far the 
legislative process of necessity has changed 
in our increasingly complex society. Chap- 
ter 4, “The Staff in Room 15A,” gives the 
names—most of them completely unknown 
to even politically sophisticated voters— 
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and the activities—equally unsuspected— 
of the staff which kept interest in the bill 
alive, supplied facts and rallied support. 
The use by the bill’s sponsors of pressure 
groups to help build a public opinion in 
favor of the measure is described in detail. 


The case of S. 380 points up some dan- 
gerous weaknesses in our system. The 
Senate passed the bill after twelve days of 
committee hearings, a few days of closed 
committee hearings and four days of floor 
debate. “The fate of an issue,” the author 
points out, “depends to a shocking extent 
upon a handful of men who take special 
interest in the pending legislation. in 
committee.” 


Congress’ unfortunate habit of bullying 
witnesses at hearings is also illustrated by 
actual texts of the questions propounded 
to citizens by men of such diverse political 
views as Senator Murray of Montana and 
Representative Clare Hoffman of Michigan. 


It is part of the author’s thesis that the 
bill “was in no small measure shaped by 
forces and culture symbols in Greenwood, 
Mississippi; Allegan, Michigan; Pocatello, 
Idaho; Wilmington, Delaware; and Temple, 
New Hampshire.” As a result, he has writ- 
ten brief personal histories, in terms of the 
electoral districts from which they came, 
of the members of the conference committee 
—an interesting and perhaps unique attempt 
to analyze what makes Congress act the 
way it does. 


As for conclusions reached, the author 
has summarized them in a sentence. “Ma- 
jority sentiment expressed in popular elec- 
tions for a particular economic policy can 
be, and frequently is, almost hopelessly 
splintered by the power struggles of com- 
peting political, administrative, and private 
interests, and is finally pieced together, if 
at all, only by the most laborious, compli- 
cated, and frequently covert coalition strat- 
egies.” He has repeated the summary in a 
phrase—our policies are formulated, he says, 
“by a kaleidoscopic and largely irresponsible 
interplay of ideas, interests, institutions, 
and individuals.” 


Dr. Bailey is a graduate of Oxford and 
Harvard who was one of the cloak-and- 
dagger set during the war. Today, more 
sedately, he is assistant professor of govern- 
ment at Wesleyan University. His book is 
a monumental job of impartial factual re- 
porting, with overtones for every intelligent 
citizen to catch and think about. 
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Problems in Labor Arbitration . . . Since 
“collective bargaining has become an or- 
ganic part of our day-to-day living,” arbi- 
tration has become the alternative to the 
strike. Some of the problems that arise 
from the function of arbitration are dis- 
cussed by a member of the Philadelphia 
bar.—Syme, “Arbitrarability of Labor Dis- 
putes,” Rutgers Law Review, Spring, 1951. 


And More About the Same .. . The Tri- 
bunals Vice President of the American Ar- 
bitration Association offers further views 
along the same line. Particularly, he deals 
with the problems of scope and function of 
arbitration in labor and management rela- 
tions, the cost of arbitration and the selec- 
tion of the type of arbitration to be used. 
—Braden, “Current Problems in Labor- 
Management Arbitration,” Arbitration Jour- 
nal, No. 2, 1951. 


Punishment for Union Members . . 
Union discipline, styled by the author as “the 
most critical factor in preserving or destroy- 
ing union democracy,” is studied from vari- 
ous angles. He names the three major areas 
in which, in his opinion, the present law 
limiting discipline is in serious need of 
change.—Summers, “Legal Limitations on 
Union Discipline,” Harvard Law Review, 
May, 1951. 


“The King Can Do No Wrong” 
A law school dean considers the application 
of this federal-and-state immunity maxim 
to members of municipal legislative bodies. 
—Evans, “Personal Responsibility of Members 
of Municipal Legislative Bodies,” Washington 
University Law Quarterly, April, 1951. 


Leftover Oil . . . Answerability of sec- 
ondary recoverers to other persons having 
a legal interest in petroliferous deposits, as 
to diligent exploration, development, opera- 
tion and protection of such deposits is dis- 
cussed by the author. He suggests that 
secondary-recovery operations will open a 
new professional field for the direction of 





voluntary associations of royalty owners, 
with considerable activity directed to implied- 
covenant interpretations—Merrill, “Implied 
Covenants and Secondary Recovery,” Okla- 
homa Law Review, May, 1951. 


Task for Draftsmen of Uniform Commer- 
cial Code . .. A Yale law professor 
traces the history of the seven-paragraph 
amendment to Section 60 of the Bankruptcy 
Act which became Public Law 461 last year. 
He indicates the need for correlating revi- 
sion either of the Code or the new Section 
60 and observes that in view of the three-ses- 
sion tussle which produced the amendment in 
1950, Congress will leave the “burden of 
accommodation” to the draftsmen of the 
code.—Countrymen, “The Secured Transac- 
tions Article of the Commercial Code and 
Section 60 of the Bankruptcy Act,” Law and 
Contemporary Problems, Winter, 1951. 


Synthetic Prosperity: Disguised Inflation 
. . . Effective inflation-control policies are 
outlined by an author who decries the delib- 
erate policy of government-made prosperity, 
launched when those in charge “apparently 
decided that the fundamental law of supply 
and demand was too slow in functioning.”— 
Shelton, “Policies for Effective Inflation Con- 
trol,” Trusts and Estates, February, 1951. 


“Meeting Competition” and “Matching 
Prices” . . . The FTC’s Chief Economist 
declares that “the two types of behavior 
are sharply different, so that it is hard to 
see how a businessman could inadvertently 
engage in one while thinking that he is en- 
gaged in the other.”—Edwards, “Doing 
Business Under the Present Law About 
Delivered Prices,” Louisiana Law Review, 
March, 1951. 


New Popularity for Old Legal Device 
. . - One of the oldest devices in commer- 
cial financing, according to the writer, is the 
“future advances” clause. Recently, there 
has been extensive experimentation with 
this device in the interests of securing the 
lender.—Schimberg, “Future Advances Clause 
in Chattel Mortgages,” Commercial Law 
Journal, February, 1951. 





THE DEVELOPING LAW—Continued from page 646 





The court also made short shrift of the 
cases—reminiscent of current jurisdictional 
disputes—involving disputes between the 
nascent AFL and the dying Knights of 
Labor. Peaceful stranger picketing by 
members of one union to force the employer 
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to discharge members of another union was 
repeatedly enjoined, often with no mention 
of the Peaceful Persuasion Act. Such con- 
duct by the acting union was unlawful at 
common law; it involved an unlawful con- 
spiracy, an unjustifiable interference with 
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the rights of workers and employers,” to 
use the prima-facie tort theory advanced 
by Holmes. 


And the same was true in cases where 
picketing accompanied a strike designed to 
force an employer to cease dealing with his 
employees on an individual, rather than a 
collective, basis.” “The strike being illegal,” 
the court said in the United Shoe case, “[the 
Peaceful Persuasion Act] is not applicable, 
and the maintenance by the union of relays 
of pickets from ‘twenty-five to seventy-five 
in number, patrolling the streets in the 
vicinity and at the main entrance of the 
company’s factory, calling out at various 
times . . . epithets , while not suff- 
cient . . . to frighten or coerce other 
employees was unjustifiable.” In support 
of this statement, the court cited the old 
case of Sherry v. Perkins,* where parading 
with banners was held to be intimidatory 
and tortious, and was enjoined. The sug- 
gestion, of course, is that the court con- 
sidered the piketing independently unlawful. 


Similarly, in the Rice case,” the court 
found that an originally lawful strike be- 
came an unlawful one when, during its 
course, the strikers accosted employees and 
attempted to persuade them to violate indi- 
vidual employment contracts of which the 
union had notice. But, the court went on, 
even if the inducement to violate contracts 
were absent, the picketing would still be 
unlawful because, while no specific examples 
of outright violence were cited, it was in- 
timidatory: “Even if there had been no 
contracts involved, the record shows that in 
several instances the plaintiff's employees 
were subjected to threats, intimidations and 
annoyances, which were sufficient in them- 
selves to constitute an illegal carrying on 
of the strike. These acts were calculated 
in several instances to intimidate the em- 
ployees.” Once again in support of this 
position the court cited the old Sherry case 
and Vegelahn v. Guntner—cases viewing prac- 
tically all picketing as inherently tortious 
and intimidatory. 


These are the cases which the Massa- 
chusetts reports carried when Messrs. 
Frankfurter and Greene said, in The Labor 
Injunction, that “New York and Massa- 
chusetts, though differing as to the allow- 
able scope, are agreed that picketing is a 
legitimate means of economic coercion, if 


it is confined to persuasion and is free of 
molestation or threat of physical injury or 
annoyance.” * Of course, the Massachusetts 
court would probably have held privileged 
any picketing which it found to be purely 
persuasive and completely free of threats 
and annoyances. The trouble, however, is 
that the Massachusetts court was not pre- 
sented with such picketing. 


New Peaceful Persuasion Act 


In the ’thirties, the Massachusetts legis- 
lature amended its Peaceful Persuasion 
Act™ and added to its labor code a “little 
Wagner Act” and a “little Norris-La- 
Guardia Act.” This barrage of legislation 
made the Supreme Judicial Court revise its 
language somewhat; it began to state piously 
in various decisions that peaceful picketing 
by employees during a lawful strike was 
privileged. But for the most part the 
court held its ground, continued to do so 
even after the Supreme Court’s identifica- 
tion of picketing with the right of free 
speech, and still, today, views with sus- 
picion any claim of privileged status for 
picketing. 

In 1933, the Peaceful Persuasion Act 
received amendments similar to the provi- 
sions of the Clayton Act. Besides continu- 
ing to extend in largely the language of the 
old act the privilege accorded such peaceful 
persuasion as was not a part of an action- 
able conspiracy, the 1933 amendment went 
on to make lawful “attending in the course 
of a lawful labor dispute, at any place where 
such person may lawfully be, for the pur- 
pose of peacefully obtaining or communi- 
cating information or of persuading or 
attempting to persuade.” 


It is worthy of note that neither picket- 
ing nor patrolling was expressly mentioned; 
that “attendance” was privileged only where 
it occurred “in the course of” a “lawful 
labor dispute”; and, finally, that only “peace- 
ful” obtaining and communicating of in- 
formation and “peaceful” persuasion were 
legalized. Clearly, the amendment was 
not forthrightly designed to make the 
Massachusetts Supreme Judiqial Court de- 
part from its precedents; not a single one of 
the holdings which we have reviewed could 
have its force drained by the 1933 amend- 
ment. At most, the amendment was a 





2 Martin v. Francke, 227 Mass. 272 (1917); 
Goyette v. Watson Company, 245 Mass. 577 
(1923). 

% United Shoe Machinery Corporation v. Fitz- 
gerald, 237 Mass. 537 (1921). 

™% 147 Mass. 212 (1888). 
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* Rice, Barton &@ Fales Machine Company v. 
Willard, footnote 5. 

Pp, Zz. 

7? Massachusetts General Laws, Ch. 149, Sec. 
24, as last amended by Ch. 452, Laws 1950 

3 See the cases cited in footnote 7. 
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suggestion to the court that it permit 
unions to take peaceable action at the scene 
of a labor dispute. More accurately, it 
seemed a mere codification of the views, 
holdings and dicta in the cases previously 
decided.” So, at any rate, did the court 
construe the amendment in subsequent 
cases, cases which proceeded largely as their 
predecessors did. 

In Quinton’s Market v. Patterson,” for ex- 
ample, the court upheld an injunction against 
stranger picketing designed to make a meat- 
market operator observe business hours 
applicable to his unionized competitors. 
Such picketing, the court ruled, is not priv- 
ileged by the Peaceful Persuasion Act or 
the state labor relations or anti-injunction 
legislation. It is, instead, an unlawful con- 
spiracy at common law. Picketing is priv- 
ileged, the court went on to explain, only 
where peacefully carried on, where the 
pickets are employees of the picketed em- 
ployer, where the objective is lawful, and 
where the basic labor dispute satisfies all 
other requirements of the Massachusetts 
common law. As a general rule, the court 
pointed out, picketing is privileged only 
where it immediately and directly serves the 
legitimate interests of the employees of the 
picketed employer. 

The foregoing case was decided in 1939, 
before the United States Supreme Court 
had identified picketing with the right of 
free speech. The Massachusetts decisions 
handed down after that identificaton, while 
carefully stating that picketing is constitu- 
tionally immune to prohibition in certain 
circumstances,” continued to have difficulty 
in finding appropriate circumstances. The 
Massachusetts court continued to approve 
the issuance of injunctions where a union 
picketed to secure compulsory-unionism 
conditions, especially where such picketing, 
carried on by a minority union, challenged 
the integrity of the majority-rule principle 
of modern labor relations legislation.” Pick- 
eting has likewise been enjoined by the 
Massachusetts court where it was designed 
to make self-employed persons join a union 
or observe union rules.” 

The United States Supreme Court has 
recently held that such limitations on picket- 
ing do not infringe upon the right of free 





speech.” It is interesting to speculate on 
whether or not the highest court in the 
land has been influenced by the stalwart and 
consistent stand of the Supreme Judicial 
Court of Massachusetts. It is even more 
interesting to speculate on whether or not 
this court actually thinks there can be such 
a thing as complete peaceful, . nonintimi- 
datory, and nonannoying picketing. 


In order to give balance to the picture 
of the Massachusetts court’s rulings drawn 
here, one further observation by Messrs. 
Frankfurter and Greene in The Labor In- 
junction must be noted. While citing the 
abuses perpetrated by the federal courts, the 
New York courts and other courts in labor 
injunction cases, these writers noted, in 
1930, that the worst abuse, the ex parte 
restraining order, issued without notice or 
hearing to the defendant, was virtually un- 
known in Massachusetts. At one point in 
the book they remark that “In Massa- 
chusetts, indeed, the ex parte order is 
unusual. Of the two hundred and sixty-five 
injunction suits in the inferior courts of 
that state between 1898 and 1916, only 
twenty-two were preceded by relief (called 
there ‘injunction ad interim’).”* At another 
point the same writers say that “Massa- 
chusetts has practically eliminated 
ex parte orders upon a bill of complaint 
alone.” ” 


Conclusion 


Picketing obviously did not fare well in 
Massachusetts, and continues, even today, 
to occupy a dubious status there. But the 
court’s position has been consistent and 
forthright; it has enjoined picketing only 
upon evidence of its tortious, intimidatory 
character, or where it violated the free- 
market principles which have given co- 
herence to the common law. Perhaps the 
most notable feature of the Massachusetts 
common law of labor relations is, however, 
not its realism or even its adherence to 
the free-market principles which endow the 
“rule of law” with meaning; perhaps the 
most heartening feature is the straightfor- 
ward honesty of requiring proof of unlawful 
acts before the issuance of injunctions. 





* The court continued to hold that peaceful 
picketing was not privileged where the strike 
which it originally accompanied had _ termi- 
nated. Samuel Hertzig Corporation v, Gibbs, 
295 Mass. 229 (1936). 

%° 1 LABOR CASES { 18,455, 303 Mass. 315. 

*1 Footnote 7. 

2 White Company v. Murphy, 5 LABOR CASES 
{ 60,886, 310 Mass. 510 (1942). See also Fashion- 
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craft v. Halpern, footnote 7; Colonial Press v. 
Ellis, 13 LABOR CASES { 63,914, 321 Mass. 495 
(1947): Davis Brothers v. Pimentel, 14 LABOR 
CASES { 64,419, 322 Mass. 499 (1948). 

38 Saveall v. Demers, 13 LABOR CASES { 64,188, 
76 N. E. (2d) 12 (1947). 

% See 1 Labor Law Journal 675 (June, 1950). 

% P. 60. 

* P. 66. 
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rMHE LABOR MOVEMENT did not, as 

one might think, begin on Labor Day. 
And yet, it might be said that the modern 
labor movement did begin about the time 
of the first Labor Day (1882), for it was 
during the previous year that Samuel 
Gompers, president of the Cigar Makers 
International Union, and seven other craft 
union leaders met in Pittsburgh to organize 
the Federation of Organized Trades and 
Labor Unions—which was later to become 
the American Federation of Labor. Gomp- 
ers, a union promoter from his youth, was 
convinced that labor could secure its aims— 
higher wages, good working conditions, 
health and accident benefits, etc.—through 
the existing economic order, by a method of 
“practical unionism.” His and the other 
craft unions did not join up with the 
Knights of Labor, then the only prominent 
federation in the country, not only because 
the Knights were organized chiefly on the 
basis of geographical location rather than 
craft, but also because they differed ideolo- 
gically with it, the older federation hav- 
ing as its aim to replace the capitalistic 
society with a cooperative one by reducing 
the “money power” of the banks. 


In 1886 the new craft federation amal- 
gamated with some other craft unions which 
had resigned from the Knights, and the 
American Federation of Labor was founded, 
with Gompers as the first president. 
Gompers held this position, with the excep- 
tion of one year, until his death in 1924. 
Under his leadership, the AFL wrested 
power from the revolution-minded Knights, 
and worked for a gradual improvement of 
the worker’s lot, persistently championing 
the cause of practical trade unionism. 
Gompers lived to see his philosophy—and 
its chief tool, collective bargaining—win out, 
after a long struggle, as the dominant factor in 
the American trade union movement. 
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The AFL was to have its troubles too, 
however; the.smanner of organization—on 
a crait or industrial basis—became a real 
problem as the mass-production industries 
grew. For a number of years, the federation 
expressed its intention to organize these in- 
dustries on an industrial basis, but nothing 
was ever really done about it until in 1935 
some of the affiliated unions formed the 
Committee for Industrial Organization and 
set about to accomplish organization along 


this line. 


Accused of causing dissention in the fed- 
eration, the committee members’ were 
suspended, and so started a federation of 
their own; the Congress of Industrial 


(Continued on page 716) 





SAMUEL GOMPERS, founder of the 
American Federation of Labor. 
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Philip Murray, president of the CIO and of 
the United Steelworkers of America, has been 
a member of the National Defense Mediation 
Board, was chief CIO representative on the 
CIO-AFL Labor War Committee during 





Harris & Bwing 


Joseph A, Beirne, presi- 
dent of the Communications 
Workers of America, CIO, 
and a vice president of the 
CIO, has been one of the 
prime movers in the evolu- 
tion of the telephone labor 
movement since its company- 
union days. He still makes 
trips around the country 
recruiting for the union, 
considering personal contact 
the best way to sell unionism. 
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Chase—Washington 





Chase—Washington 


James B. Carey, secretary- 
treasurer of the CIO, was 
formerly president of the 
United Electrical, Radio 
and Machine Workers of 
America, CIO. He has 
written a number of articles 
on labor and related sub- 
jects, and has represented 
the CIO in London, Paris, 
Rome and Moscow at meet- 
ings of the World Federa- 
tion of Trade Unions. 


September, 1951 





World War II, and was instrumental in creat- 
ing the United 
and the CIO Political Action Committee. 
He has served on numerous government 
boards and advisory committees. 


Labor Policy Committee 





Blackstone Studios, Inc. 


Walter Reuther, president 
of the United Auto Workers, 
CIO, and a vice president 
of the CIO, began his labor 
career as a tool and die 
maker and union organizer. 
Fired from a number of 
places in his youth for union 
activity, in 1935 he raised the 
membership of a Detroit 
UAW local from 78 to 
30,000, and established him- 
self as a leader in the union. 
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William Green, president of the American 
Federation of Labor, has had a political 
as well as labor career, having served as an 
Ohio state senator and secured the enact 
ment of model labor legislation in that state. 


George Meany, secretary- 
treasurer of the AFL, is a 
member of the United Asso- 
ciation of Plumbers and 
Steam Fitters of the United 
States and Canada, having 
entered the plumbing trade 
as an apprentice at the age 
of 16. He was president 
of the New York State 
Federation of Labor for 
five years before becoming 
an officer of the AFL. 
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Miller of Washington 


President’s 





William L. Hutcheson, a 
vice president of the AFL 
and general president of 
the United Brotherhood of 
Carpenters and Joiners, has 
been a member of that 
union since 1890. He also 
served as a member of the 
War Labor Board during 
the first world war, and 
has been in charge of the 
Labor Division of the Na- 
tional Republican Party. 


He was on the advisory committee of the 
Committee on Economic Se- 
curity, and has been a member of the labor 
council of the NRA, a member of the original 
NLRB and of the governing board of the ILO. 


Harris & Ewing 


Matthew Woll, a vice presi- 
dent of the AFL and of 
the International Photo- 
Engravers’ Union of North 
America, of which he was 
formerly president, is also 
a writer, and lectures on 
labor and, economic sub- 
jects. -He is the author 
of a book, Labor, Industry 
and Government, and has 
been editor of the AFL’s 
The American Federationist. 
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Organizations was thereby founded, organ- 
ized on an industrial basis. One of its great 
promoters, and one of the most prominent 
labor figures of that day and this—John L. 
Lewis—was its first president. President of 
the United Mine Workers since 1920, he 
had already made great strides for labor 
in the mining industry, where conditions 
had been among the worst in the country. 
Although he took an active part in this labor 
schism, he had always been a promoter of 
unity, and shortly after the break he pre- 
sented the AFL with a plan for reamalga- 
mation. It was not accepted, however, and 
shortly afterwards Lewis and his mine 
workers returned to the AFL, along with 
the International Ladies Garment Workers, 
because of differences of opinion in the CIO 
on the desirability of reunification. Eventu- 
ally, he walked out on the AFL also, but 
has since pleaded consistently for unity of 
all: “ ... the form of division in American 
labor,” he said recently in an address to the 
members of a UAW-CIO local, “is not the 
fault of the rank and file. It is the fault of 
those leaders with responsibility of leader- 
ship and who after all are paid for repre- 
senting the best interests of the membership 
that pays them. And who is there that can 
successfully say that it will not be to the 
benefit of every member of organized labor, 
and his children beyond him, and to Ameri- 
cans as a whole, to unify the strength of 
these 16 million men behind a recognized 
and accepted policy, with unified leadership 
. . at the conference table.” 


Lewis, despite, or because of, his belli- 
cosity, has built the UMW to an unprece- 
dented strength, and said of it recently, with 
good reason, “the United Mine Workers of 
America is a going concern and, if the day 
ever comes when our unions will be struck 
down, I confidently expect that the United 
Mine Workers of America will be the last 
union on its feet in the ring.” 


RESENT AFL president, William 

Green, started his union activity with 
the United Mine Workers when it was 
founded in 1890, holding district and inter- 
national offices in that union. He became 
vice president of the AFL and moved into 
the presidency after the death of Samuel 
Gompers in 1924. In most respects, the 
AFL has changed little, basically, under 
Green’s leadership; however, where in 
Gompers’ day practical unionism meant dis- 
association from politics, today Green and 
many of his associates feel that practical 
unionism demands the opposite. In his Labor 
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JOHN L. LEWIS, President of the United 
Mine Workers of America, appearing 
before a Senate labor subcommittee on 
mine safety. 





Day message this year, he expressed these 
sentiments: “...as we take stock, we come 
to the inevitable conclusion that unless we 
expand and perfect our political activities 
organized labor stands to lose through hos- 
tile legislation much of the ground that it 
has gained over the years through organi- 
zation, struggle and collective bargaining.” 


i ig PRESIDENT of the CIO, Philip 
Murray, has been an officer of that organ- 
ization since its foundation in 1938; he 
served as vice president for two years, and 
succeeded John L. Lewis to the presidency 
in 1940. He is also president of the United 
Steelworkers of America. He too started 
his career in the United Mine Workers, 
working in the mines in the daytime and 
studying correspondence courses at night. 
He held the office of president of his UMW 
local and was vice president of the inter- 
national union for 22 years. An advocate of 
industrial unionism, he was associated with 
the CIO from its earliest beginnings, serv- 
ing as head of the Committee’s subcommit- 
tee for organizing steel workers before the 
split with the AFL, and directing the cam- 
paign that brought industrial unionism to 
the steel industry. He has been president 
of the Steelworkers since the foundation of 


September, 1951 @ Labor Law Journal 

















—— 





the union and has led it to success in win- 
ning many “firsts” in the way of higher 
wages and benefits—paving the way for 
other industries throughout the nation. 


No Collective Bargaining in Russia 


The Russian unions seem to be first 
political parties, then unions—if they 
can be called that. 


In an Indian publication, The Journal of 
the Indian Institute of Accountancy & Taxa- 
tion, the Chamber of Commerce of Calcutta 
has an article on the Russian economy. 
After giving a résumé of the financial struc- 
ture of that country (which, by the way, 
levies a turnover tax, similar to a manufac- 
turers sales tax, which produces 55 per cent 
of the total revenue at a rate that is about 
75 per cent of the selling price of the com- 
modity) the article has this to say about 
the role of the trade union behind the Iron 
Curtain. 

“The role of trade unions in Soviet Rus- 
sia is fundamentally different from the role 
of trade unions in democratic countries. 
‘The most characteristic feature in the his- 
tory of our trade unions’, according to 
Stalin, ‘is that they have emerged, devel- 
oped and grown strong only after the party, 
around the party and in friendship with 
the party’. In the pre-revolutionary period, 
the trade unions functioned as independent 
organisations of the working class; but 
after the establishment of the totalitarian 
State, with its rigid discipline and strict 
uniformity, they have been transformed 
into instruments of the State for furthering 
the economic policy of the Government. 
In the execution of the various five-year 
plans, the trade unions have played an im- 
portant part by acting as recruiting agents 
for industrial managements, by looking after 
their training and discipline and by pro- 
moting initiative and enterprise among the 
workers. However, on the vital question 
of wages policy, the trade unions have lit- 
tle influence. Early in 1921 the important 
principle was laid down that productivity 
of labour should increase faster than wages 
and that the national wage bill is strictly 
planned in advance, there is little scope for 
collective bargaining by trade unions. 

“In another sphere however the Soviet 
trade unions perform useful functions and 
that is in the administration of social insur- 
ance. Since 1933 when the functions of the 
Commissariat of Labour were transferred 
along with its funds to the trade unions, 
the latter have been looking after matters 


Rank and File 





connected with old age pensions, sickness 
benefits, the management of rest houses and 
sanatoria, etc. This new role has enabled 
the trade unions to control enormous funds. 
The social insurance funds amounted to 
10.4 milliard roubles under the first five 
year plan, 32.5 milliard roubles under the 
second and 61.6 milliard roubles under the 
post-war five year plan. It is important to 
remember that even in this new role the 
trade unions function not as independent 
organisations of the working class but 
under the direct control of the State 
administration.” 


What They're Saying About— 


The Taft-Hartley Law — repeal v. 
amendment. 


“Because regimentation of voluntary or- 
ganizations is the beginning of restriction 
of individual opportunities for progress and 
self-discipline, the American Federation of 
Labor declares that repeal of the Taft- 
Hartley Act is an essential component of 
preparedness against Communists.”—The 
American Federationist, July, 1951. 

“It will be remembered that when the 
Republican Eightieth Congress enacted this 
law [Taft-Hartley Law] one of the princi- 
pal provisions attacked by the opposition 
was the one which required the officers of 
a labor union to file non-Communist affida- 
vits before being granted access to the ma- 
chinery of the National Labor Relations 
Board. Now along comes the Attorney 
General, basing his recommendation upon 
his experience in endeavoring to enforce 
this law, and says that it should be ex- 
tended to bar any union from recognition 
by the Board unless the officers take an 
oath setting forth their status and beliefs, 
not only as of the present time, but also for 
the year previous to the date upon which 
he signs his affidavits... . 

“T am disappointed, however, that the At- 
torney General did not embrace this op- 
portunity to recommend a further change 
in this law, advocated for a long time by 
many of us who favor the general principles 
and purposes of this statute, to require em- 
ployers, as well as representatives of the 
employees, to file non-Communist affidavits 
before being granted recognition by the 
National Labor Relations Board.”—Remarks 
by Honorable Kenneth B. Keating of New 
York in the House of Representatives, June 
4, 1951. 

“Now is the time for every local union 
to start plans for registering all AFL mem- 
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bers, their families and friends to vote in 
1952 for a Congress which will truly repre- 
sent the American people and repeal the 
Taft-Hartley law.".—AFL Weekly News 
Service, July 24, 1951. 


Collective bargaining— it's been put to 
the proof. 


“There are no short-cuts to the benefits 

of orderly collective bargaining. Before 
either management or labor, for reasons of 
their own immediate advantage, decide to 
follow a will-o-the-wisp substitute for col- 
lective bargaining, let them remember that 
collective bargaining has been put to the 
proof and has measured up well indeed in 
the framework of our democratic system. 
Let them remember that industry and labor 
not only enjoy more freedom but are more 
productive when they work together under 
mutually agreed terms than under condi- 
tions dictated by government.”—Paul L. 
Styles, address at the annual convention of 
the American Federation of Hosiery Workers, 
Philadelphia, May 7, 1951. 
_ “If the employers have even the slighest 
evidence that you back in the shops are not 
backing up the demands 100 per cent, you 
are weakening the position of your negoti- 
ators.”.—The Hosiery Worker, July, 1951. 


Price and wage controls—their effects 
ond effectiveness. 


“It is absurd to use the argument of 
delay as an excuse that stronger controls 
should not be voted now or that present 
controls should be weakened. We are now 
concerned with the future-—not with what 
we did or did not do in the past... . I 
strongly urge a more effective system of 
controls in order to ward off the dangerous 
trend toward inflation with which we are 
faced.”"—Charles E. Wilson, Director of 
Defense Mobilization, address to the House 
of Representatives, July 12, 1951. 

“Despite the continued high prices, Con- 
gress is writing a built-in inflation bill in- 
stead of a bill to control inflation. It is a 
bill which is putting the entire American 
economy on cost-plus, a bill to guarantee 
high profits at the expense of the American 
consumer who is already sorely pressed.” 
—Joseph A. Beirne, President, CWA-CIO, 
The CWA News. 

“The ILWU, nationally, internationally, 
and especially in Hawaii and on the Pacific 
coast in the maritime industry, has recently 
won notable economic victories at the bar- 
gaining table. Unity, determination, and 
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the record of our union has paid off in 
substantial wage and pension and union 
security gains. 

“What was won from some of our toughest 
employers, however, is now in danger of 


‘ being snatched away by the Wage Stabili- 


zation Board in Washington, created under 
the National Defense Production Act. This 
Board, for instance, has approved part of 
the wage-pension increase negotiated in 
Hawaii last February, but has refused to 
rule on the pension plan or on further wage 
increases for our Hawaii longshoremen, 
scheduled for January 1, 1952, in case no 
pension plan has been agreed to by the em- 
ployers and our union by that time. 


“Pacific coast longshoremen, clerks, dock 
workers, car workers, etc., have just negoti- 
ated the best pension plan since that won 
by the United Mine Workers of America. 
This plan calls for 15 cents per man-hour 
employer contribution to a trustee pension 
fund, plus a 5 cents per hour wage increase, 
plus fringe and welfare improvements. The 
pension, wage, welfare settlement is subject 
to WSB approval; but the WSB has not 
even worked out the policy on pension and 
presently is bound by a 10 per cent wage- 
pension ceiling. So our union rank and file 
is left hanging on the hook. What is right- 
fully ours is being withheld, and we face 
the possibility of having our gains handed 
back to our employers by order of this 
Government agency.”—Statement of Policy 
on approval of ILWU agreements by Wage 
Stabilization Board (Congressional Record, 
July 18, 1951). 

“The Wage Stabilization Board (WSB) 
this week established a more liberal policy 
on merit and length-of-service pay in- 
creases and approved traditional bonus 
practices within defined limitations. 

“In amending Regulation 5, concerning 
merit and length-of-service hikes, WSB 
said it was acting to ‘avoid a flank attack 
on the wage stabilization line’. The revised 
regulation expands the previous order which 
allowed such raises only if a plan was in 
effect prior to the Jan. 25, 1951, wage freeze.” 
—Business Action, August 4, 1951. 

“Without going into the merits of the 
present control system, the fact remains 
that since the start of the Korea conflict, 
more than a year ago, the cost of living has 
been allowed to rise beyond due bounds 
and is continuing to rise with no end in 
sight while Congress as a whole has made 
no serious effort to hold a line. If this 
inflation is permitted to go unchecked, it 
will not only wreck our economy, but make 
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us a prey to our enemies.”—Letter to Hon- 
orable Abraham J. Multer of New York 
from a constituent (Congressional Record, 
August 1, 1951). 

“Strong blocs are at work to destroy the 
curb laws, particularly agriculture groups 
which want to be kept from controls, al- 
though this is discriminatory and food 
prices are the major hazard in the inflation 
picture. 

“For all the red tape, agency bungling 
and hateful restrictions inherent in economic 
controls, unless we keep and enforce rea- 
sonable curbs during the peak of defense 
production, the Nation is heading into an 
inflation peril with throttle wide open.”’— 
St. Louis Globe-Democrat, July 10, 1951. 


“Why the controls should be extended 
at all is beyond comprehension, except to 
the eminentissimos of the administration, 
the planners who crave complete powers 
over the Nation’s economy, and there is no 
competence in their premise. There was 
none in Mr. DiSalle’s premise Saturday 
night. That was why he resorted to abuse. 

“He took credit, to be sure, for the price 
improvement that has occurred during the 
past few weeks, claiming that his controls 
had been more effective than he expected. 
The slight falling off in the wholesale index 
in the past few weeks, after holding a 
steady line for 4 months, was significant 
enough to alarm the enemies of price con- 
trol to a new frenzy of action against 
them.”—Toledo Times, July 3, 1951. 

“OPS approves of reasonable profits. Its 
‘industry earnings standard’ guarantees to 
every industry that its earnings shall not 
fall below 85% of its earnings in the best 
three years of 1946-49. Over and above 
this, OPS will insure that no major item 
is produced at a loss, and that no single 
firm, no matter how high-cost a producer it 
may be, will be forced out of business by its 
ceiling prices.”—Told by Michael V. DiSalle, 
OPS Director, to Chairman Spence of the 
House Banking and Currency Committee. 

“The Wage Stabilization Board’s decision 
to exclude paid vacations, shift differentials 
and other fringe benefits from being charged 
against the permitted 10 per cent wage 
increase is a matter of simple justice. 

“Small shops and plants which could not 
afford to provide fringe benefits in con- 
tracts during 1949 and 1950 prior to last 
January’s wage freeze have been handicapped 
ever since in competing with large in- 
dustry for manpower for defense work.”— 
The Machinist, August 2, 1951. 
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Save on Steel 


New booklet shows how to order and 
cut steel economically. 


To help steel users get the most out of 
available steels, the United States Steel 
Company has prepared a 72-page booklet, 
Tables of Multiple Lengths. 


Designed to help minimize waste in cut- 
ting steel, the tables in the booklet can be 
used to determine the exact size of any 
given number of lengths that can be cut 
from a longer length. 


Here is an example of how the tables 
work: Suppose a steel user orders 15-foot 
bars that he later cuts into  three-foot 
lengths. If a mill should roll, say, a 69-foot 
bar, only four 15-foot usable lengths could be 
cut from it. However, if multiple lengths 
of three-foot units had been ordered, 23 
usuable three-foot units could be cut from 
the 69-foot bar. 


Construction Activity Down 


Sharp drop in public housing accounts 
for bulk of decline. 


After rising to a peak of 130,000 housing 
units in June, construction activity declined 
sharply during July to only 86,000 units. 
Responsible for the bulk of this substantial 
drop is the decrease in public housing units 
from June’s 42,000 units to only 3,200 units 
in July. This decline in the volume of public 
housing was expected, however, after the 
rush in June by local housing offices to get 
projects under way before the end of the 
fiscal year. 


In the private housing field, about 82,000 
new units were started in July, a decline of 
5 per cent from June’s total of 87,700 units. 
Although experience in the past decade 
shows that a drop in July homebuilding is 
not unusual, this is the lowest July total for 
private housing since 1946. 


Construction of new housing units in the 
first seven months of 1951 totaled 669,500 
as compared with 850,100 units in the com- 
parable period of 1950; however, so far this 
year homebuilding has remained at a level 
second only to last year’s all-time peak. 


Reports from building-permit officials in 
both urban and rural areas suggest that, 
except for the South Atlantic states, the 
decline in homebuilding during July occurred 
in all sections of the country. Of the larger 
reporting cities, more than three fifths showed 
decreases in permit volume. 
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Other Helpful, Informative 
CCH Magazines 


TAXES—The Tax Magazine 


This magazine is published to promote sound thought in 
economic, legal, and accounting principles related to all 
federal and state taxation. . . . To this end it contains 
signed articles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and admin- 
istrative rulings relating to tax laws, and other tax in- 
formation, book reviews, etc. . . . The editorial policy 
is to allow frank discussion of tax issues. Subscription 
rate—$6 for 12 monthly issues. Write for sample copy. 





Recent Tax Topics: 


Refund suits 

Section 45 

Alimony trusts 

Oil and gas lease taxes 

Excess profits tax 

Estate planning 
Voluntary disclosures 
Involuntary conversions 
Tax advantages of gifts 
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Food Drug Cosmetic Law Journal 


Essentially, the purpose of the Journal is to stimulate and 
facilitate the exchange of professional views in a highly 
specialized field of law. Each issue presents signed arti- 
cles—by specialists, public officials, and other authorities 
—on legal problems involved in the preparation, pack- 
¢ aging, labeling, storage, and distribution of foods, with 
Recent Subjects Featured: respect to nutrition, health, and the general public wel- 
Senta akties low fare, in addition to notes on legislative, administrative 
Refilled prescriptions and judicial developments. Issued monthly; subscription 
ee or € rate—$10 a year, including binder for year’s issues. 
Multiple seizures Sample copy sent on request. 
Fraud in food cases 
Barbiturate control 
False advertising 
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Insurance Law Journal 


Month after month, this helpful magazine presents timely 
articles on pertinent subjects of insurance law, digests of 
recent decisions, comments on pending legislation, rulings 
of state commissioners and attorneys general, and other 
features reflecting the changing scene of insurance law. 
The Journal is edited exclusively for insurance law men, 
by insurance law men. Emphasis is on the insurance law 
fields of Life, Health and Accident, Fire and Casualty, 
Automobile, and Negligence. Issued monthly; subscrip- 
tion rate—$10 a year, including a handsome binder for 
permanent filing of each monthly issue for a year. Send 





Recent Issues Discussed: ‘ 





for a sample copy. | Dram shop legislation { 
} Excess liability 
All Published by Unlicensed insurers 
] Misstatement of age 
COMMERCE, CLEARING, House, INC.., Subrogation 





Comparative negligence 
Obligation to defend 
Selling the agency 
Synchronous death 


When requesting sample copies, please address JLV9 ~ A 


“PUBLISHERS OF TOPICAL LAW REPORTS ; 
214 N. MICHIGAN AVE., CHICAGO 1, ILL. 
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A LOOK BACK 


—to September 5, 1882 


Ten THOUSAND strong, marching 

in a line that “showed order and excellent deportment through- 

out,”’ the laboring people of New York City paraded on America’s 

{ first “Labor Day,’ September 5, 1882. Peter J. McGuire, 

| founder of the Carpenters and Joiners Union and an active 

unionist, prodded the Central Labor Union of New York into 
holding the parade to honor labor and display its strength. 


A SEPTEMBER 4 news dispatch from 
New York stated that “The parade is intended to show to the 
monopolists and the two political parties the power of the 
workingmen, and to warn them of what they will have to fear 
if the rights of the laboring-man is [sic] not respected.” The parade 





d itself was less sinister than the news comment, however. Many 
ly firms closed for the day in order that their employees might 
i- take part in the celebration. The people marched in groups 
% according to their union—working people in working clothes— 
| H with plenty of color, however, supplied by lively band music, flags 
I- and banners. Placards bearing such signs as “Less Hours and 
e More Pay,” “Labor Creates All Wealth,” “Strike with the 
n : allot” and other slogans were well distributed among the 
$. 


paraders ; and cheering throngs lined the streets. 

The police, who were “liberally represented,” “were not 
at any time forced to exercise their authority.” It had been 
announced by the Grand Marshal of New York that no intoxi- 
cated person should be allowed to march in the parade, but 
according to the newspapers “the orderly appearance of the 
men in line bore testimony to the fact that they demanded 
recognition as law-abiding, peaceable citizens.” 





A NOTHER labor parade was held in 
1883, and in 1884 a resolution was passed in the New York 
union to have the first Monday in September an annual parade 
day. Workers all over the country began to agitate for a 
“Labor’s Holiday,” and in 1887 Oregon passed the first law 
proclaiming such a day. Labor Day became a national holiday 
shortly afterwards—in 1894—after many of the states were 
already having annual celebrations, and today it is celebrated 
in every state in the nation. 











SEPTEMBER, the month when Labor Day 
ushers in the new fall season of activi- 


ties, is an appropriate time to pay tribute 


to the_spirit of teamwork that has built 


our nation. ‘‘Many hands make light 
work"’ is an American folk saying; here 
on our cover are some examples of 
hands at work, creating together the 


amazing American standard of living. 














